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SECOND CIRCUIT REMANDS AND
AFFIRMS TRIAL COURT IN RLUIPA
HISTORIC PROPERTY CASE
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Chabad Lubavitch of Litchfrield County, Inc. v. Litchfield Historic District Commission. United

States Court of Appeals, Second Circuit, Case Nos. 12-1057-cv and 12-1495-cv, (September 19,

2014) involves the purchase of property in a historic district by plaintiff religious organization,

led by plaintiff Rabbi Joseph Eisenbach in order alter the principal building and expand it for

use in the religious mission of the organization. Defendant Historic District Commission (HDC)

denied the application with leave to reapply. Plaintiffs, the religious organization and its Rabbi,

contest the denial under the Religious Land Use and Institutionalized Persons Act (RLUIPA) and

Connecticut statutory law, seeking an injunction and declaration, damages, attorney’s fees and

the appointment of a federal monitor.

The trial court dismissed the claims of the Rabbi for lack of standing for want of a sufficient

property interest and the failure to distinguish his claims from that of the religious organization.

The trial court found that Connecticut’s historic district law was facially neutral and generally

applicable and thus none of the plaintiffs as a matter of law could be subject to a “substantial

burden” on their religious exercise. The trial court also denied plaintiffs’ discrimination claims

for failure to identify a sufficient comparator against which to measure the discrimination

alleged. Because Defendant asserted that RLUIPA was unconstitutional, the United States

intervened to defend the constitutionality of the act; however, that defense was not raised on

appeal.

The Second Circuit concluded that the trial court erred in dismissing the Rabbi’s claims on

standing and remanded that case for a determination of the merits of certain of the claims

while also affirming a dismissal of the remainder for his failure to brief them. As to the claims of

all parties, the Second Circuit concluded that the proceeding before the Historic District

Commission resulted in an “individual assessment” of plaintiffs’ land use which was subject to

RLUIPA’s substantial burden provisions and that plaintiffs need not show an identical

comparator under RLUIPA’s nondiscrimination provisions.

The facts showed that the religious organization spent great sums of money to rent space to

fulfill weekly and other religious services to its members and had brought the Litchfrield

property, which was located in a historic district and had significant historic components, and
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thus was subject to the Historic District Commission’s authority for any modification of

structures. Plaintiffs’ proposed changes that were significant (a 17,000 sq. foot addition to the

existing house, a 5,000 sq. foot residence for the Rabbi and his family, and a new clock tower

with a Star of David on top). Defendant divided its review of the project into two pieces – one

to deal with the modification of the historic structures and the other to determine whether any

denial would place “substantial burden” on plaintiffs’ religious exercise. Plaintiffs continued to

modify the proposed design and asserted its need for a larger structure but did not provide

certain data, such as the size of its congregation or the number of students that would attend

its religious classes. Defendant denied the application, but added that if certain changes were

made, the application could be approved. Plaintiffs did not take any administrative appeal but

rather filed this suit in Federal District Court.

As to the Rabbi’s standing, the court undertook a de novo review to determine whether the

factual allegations of the complaint allows a court to draw a reasonable inference that

defendants are liable for the alleged misconduct, drawing all inferences in favor of the non-

moving party in reviewing the grant of summary judgment to Defendant.

Turning first to the substantial burden claim of the religious organization, the court looked to

whether there were any individualized assessment in the evaluation of the proposed use of

property under the town’s land use regulations. If a substantial burden be found, the public

agency must show a compelling governmental interest applied in the least restrictive manner.

The court noted that if there were no such assessment required, there would be no RLUIPA

liability; however, it found such an individualized assessment required under the Connecticut

statute and the Litchfield code. The Connecticut statute relating to historic districts necessarily

involves application of subjective criteria by the local governments implementing the same.

The District Court had found that there were individualized assessments, but also found

that RLUIPA was inapplicable because the statutory scheme was of general applicability. In

doing so, the trial court erred in applying RLUIPA, particularly its substantial burden provision.

The Second Circuit made an analogy of the substantial burden provision in RLUIPA to the

disparate impact analysis used in employment discrimination cases. The court had used such

an analysis in Westchester Day School v. Village of Maronek, 504 F3rd 308 (2007). On remand,

the trial court was instructed to apply these factors which the court summarized as follows:

whether the conditions attendant to the HDC's denial of the Chabad's application themselves

imposed a substantial burden on the Chabad' s religious exercise, whether feasible

alternatives existed for the Chabad to exercise its faith, and whether the Chabad reasonably

believed it would be permitted to undertake its proposed modifications when it purchased the

property at 85 West Street. The district court should also consider, of course, whether the

proposed modifications shared a "close nexus" with and would be consistent with

accommodating the Chabad's religious exercise.
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As to the equal term’s claims under RLUIPA, plaintiffs bear the initial burden to make a prima

facie case of unequal treatment, after which the government bears the burden of persuasion.

The court noted a division among Federal Appeals Courts as whether evidence of a secular

comparator must be shown to evaluate similarly situated structures of a religious or non-

religious nature to religious use and on what grounds the comparison is made. However, the

court found it unnecessary to deal with this issue as there was no evidence to establish a

prima facie case under any equal terms standard. However, the court said that different

treatment by different zoning regimes is not necessarily equivalent to unequal treatment. An

HDC decision regarding the Wolcott Library, another secular historical structure in the historic

district, under which a permit was granted to make a substantial addition to its historic

structure, was done under a different land use scheme and a different land use authority and

thus was an insufficient comparator in any event.

As to the non-discrimination claims under RLUIPA, plaintiff again bears the initial burden of

proof to establish a prima facie case, after which the government bears the burden of

persuasion. The Second Circuit, as a matter of first impression, required intent to target to the

religious use and found the United States Supreme Court’s decision in Church of the Lukumi

Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993) pertinent. In that case, the Supreme

Court used an equal protection analysis applicable to a religious discrimination claim now used

under RLUIPA, looking at both direct and circumstantial evidence of discrimination. Three types

of equal protection violations were possible in such case: (1) a facial discrimination; (2) a facially

neutral law adopted and applied in a discriminatory manner; and (3) a facially neutral law

applied in a discriminatory manner. The trial court erroneously required an identical comparator

in lieu of the required “sensitive inquiry” into the direct and circumstantial evidence of intent to

discriminate. The trial court thus overlooked that evidence, instead focusing upon an identical

comparator. However, RLUIPA’s non-discrimination provisions prohibit facial or as applied

discrimination on the basis of religion or religious denomination. The Second Circuit thus

remanded this claim to determine whether there was discrimination on the basis of religion in

the Historic District proceedings.

The court also determined that the remainder of the religious organization’s claims was waived

by failure to brief them adequately. The federal claims were called out and the trial court’s

ruling identified, but no more. Two other claims before the trial court were not even raised on

appeal.

As to the Rabbi’s claims for standing, the Second Circuit found that a property interest was not

required for these claims to be made. The issue is whether a particular statute confers

standing, which thus required statutory interpretation. The court concluded that the Rabbi met

Article III standing requirements – he and his family proposed to live at the facility, so that

denial and the proposed conditions deprived him of the ability to do so – an injury that may be

redressed by the court. The case was remanded to allow the trial court to determine whether

the Rabbi had standing under RLUIPA and the claims that were made. However, the court
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affirmed dismissal of most of the Rabbi’s federal and state claims as those claims merely

involved assertions made in a conclusorily manner and without record citations, to support the

Rabbi’s conclusion that there were “independent constitutional claims” clearly expressed in the

complaint. Without more, the claims were waived.

The court also remanded defenses of immunity to the trial court for resolution in the first

instance. The trial court decision was thus affirmed in part and remanded in part.

This case demonstrates the necessity of careful pleading of both RLUIPA claims and defenses

and the preservation of error. There is no doubt that RLUIPA will be interpreted in a fairly broad

manner, but much will depend upon the facts alleged and pleading of adequate facts.

Chabad Lubavitch of Litchfrield County, Inc. v. Litchfield Historic District Commission. United

States Court of Appeals, Second Circuit, Case Nos. 12-1057-cv and 12-1495-cv, (September 19,

2014).
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