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The UNESCO Convention on Cultural

Property: A Drafter’'s Perspective

MARK B. FELDMAN!

or years, trade in looted antiqui-

ties flourished in the United

States. Today, the American mar-

ket for ancient art and archeologi-
cal material has been transformed. In
the future, reputable museums are not
likely to acquire works of dubious prove-
nance, and importers of archeological
material exported from countries of ori-
gin without license risk seizure by U.S.
Customs or even criminal prosecution
for dealingin “stolen” property.

This change in U.S. cultural property
law began with a State Department deter-
mination in 1969 that the United States
should help control tradeinlooted archeo-
logical objects because pillage of archeo-
logical sites threatens the cultural heri-
tage of mankind. Forty years ago this
week, a UNESCO Special Committee
meeting in Paris negotiated the 1970
UNESCO Convention on the Means of
Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property (the
“Convention”).? I was privileged to chair
the U.S. delegation that framed the terms
of the Convention and to lead the effort to
obtain implementing legislation in
Congress. The President ratified the
Conventionin1983 when Congress passed
the Convention on Cultural Property
Implementation Act (the “CCPIA”).?

The Convention aims to discourage pil-
lage of archeological sites and ethnological
resources by controllinginternational trade
in looted antiquities through import con-

trols and other measures. This program
was not an American initiative, although
the Convention was given life and shape by
the United States government. The United
States was the first and, for some years, the
only major antiquities market to support
the Convention. A number of key market
states did not participate in the negotia-
tions. Forty years later, the norms pro-
pounded in the Convention are gaining
broad acceptance in the international com-
munity. Close to 120 states, including the
United Kingdom, France, Switzerland and
The Netherlands, have now become States
Party tothe Convention.

This success, I would argue, can be at-
tributed to the moderate and highly fo-
cused Convention negotiated in Paris
forty years ago. The UNESCO draft ta-
bled in 1970 would have required all
States Party to impose export controls
on cultural property and to bar imports
of any item not licensed for export by the
state concerned. The United States op-
posed this “blank check” system in prin-
ciple and on the practical ground that no
market state could accept the proposed
regime. The U.S. delegation wanted to
help combat pillage of archeological sites
but did not wish to discourage legitimate
international trade in archeological ob-
jects or other cultural property.

In the end, the U.S. delegation was
able to persuade a majority of the partici-
pating governments to agree to forgo
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On behalf of the Art & Cultural Heritage Law
Committee, welcome to the sixth issue of our newsletter
and our first summer issue. In this issue, we are pleased to
provide to you the five papers presented by our colleagues at
the panel entitled “International Trade in Ancient Art and
Archeological Objects” held at the Spring International Law
Section Meetingin New York this April. This year marks

the 40th anniversary of the adoption of the 1970 UNESCO
Convention on the Means of Prohibiting and Preventing the
Illicit Import, Export and Transfer of Ownership of Cultural
Property. Inthe papers presented here, these distinguished
panelists address the current state and future challenges

of this monumental Convention and its implementation in
the U.S. through the Convention on Cultural Property

Implementation Act, from the diverse perspectives of Subscription & Submissions
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comprehensive export/import controls
in favor of a more targeted regime apply-
ing import controls in two situations:
first, to recover and return objects stolen
from museums, shrines and public mon-
uments; and second, as part of a concert-
ed international effort to meet threats to
cultural patrimony from pillage of spe-
cific archeological or ethnological mate-
rial. In the latter circumstance, the
Convention contemplated ad hoc negoti-
ations of concrete measures on a case-
by-case basis with the further proviso
that pending agreement “each State con-
cerned shall take provisional measures
to the extent feasible to prevent irreme-
diable injury to the cultural heritage of
the requesting State.”

These measures were broadly sup-
ported by American stakeholders at the
time, because they adopted a moderate
approach towards trade in ancient art,
balancing the need to deter despoliation
of archeological sites and the U.S. inter-
est in acquiring ancient art for cultural
and educational purposes. The consen-
sus eroded, however, and U.S. ratifica-
tion was delayed until 1983 when
Congress enacted legislation incorpo-
rating substantive criteria and proce-
dural safeguards that dealers and col-
lecting institutions believed protected
their interests. U.S. efforts to limit the
Convention’s obligations were criticized
at the time - and by some today - as nig-
gardly, but I believe experience proves
the negotiating parties were right. It
took more than ten years to persuade
Congress to pass the measures proposed
by the State Department, and I doubt
that a more ambitious program would
have been adopted by Congress or by any
other market state.

Furthermore, the United Statesis doing
more than any other market state to con-
trol international trade in antiquities. It is
unclear that any market state that has
joined the Convention actually matches
the kind of measures the U.S. has adopted
to implement the Convention and U.S. law
in this field has moved well beyond the
Convention as such. In recent years, the
State Department has agreed to foreignre-
quests for broad import controls, foreign
pressures and public opinion have moved

museums to change acquisition standards,
and law enforcement officials have applied
U.S. stolen property legislation to enforce
foreign laws claiming State title to cultural
property,includingall archeological mate-
rialinthe nation’s territory.

Tworecentactions demonstrate the
dramatic impact the Convention is
havingin the United States:

In June 2008, the American Association
of Art Museum Directors issued new
guidelines to its member institutions ex-
pressly recognizing that the Convention
has created expectations for museums,
sellers and donors and recommending
that museums “normally should not ac-
quire a work unless provenance research
substantiates” that the work was removed
from “the probable country of modern
discovery” before 1970 or was legally ex-
ported from that country after 1970.

This policy was laid down in article 7
of the Convention, but implementation
was delayed because the Convention did
not require government regulation of
private institutions.

On January 14, 2009, the United States
concluded an agreement with the
People’s Republic of China barring im-
port of unlicensed archeological materi-
als dating from the Paleolithic Period
(75,000 B.C.) through the Tang Period
(A.D. 907) and monumental wall art and
sculpture atleast 250 years old.’

This agreement, and others like it
with Italy and Cyprus, implements arti-
cle 9 of the Convention and is intended to
help deter pillage. The agreement with
China has been criticized, however, on
grounds that the statutory regime does
not contemplate comprehensive import
controls applicable to all archeological
material and that China tolerates an il-
licit market within its own borders.

There is no doubt that the United
States is taking effective action to control
illicit trade in antiquities, but serious
questions have been raised whether these
measures strike the balance made in the
Convention, whether they comply with
the intent of Congress, and whether they
actually help deter pillage of archeologi-

cal sites. As we approach the 40th anni-
versary of the Convention, it is timely to
recallitsaims and to assess itsimpact.

Between 1969-70, the American public
was awakeningto the fact that the cultural
heritage of mankind was jeopardized by
widespread looting of archeological sites
in Latin America and around the world.
Mexico appealed to the United States for
legal action to recover and return looted
antiquities, and UNESCO had initiated
work on a new multi-lateral convention to
require such international cooperation.
The issue was brought to my attention in
1969 when Mexico presented a diplomatic
note linking its demands to Mexico’s on-
going help in recovering stolen American
automobiles. At first, there was little inter-
eston the part of the United States govern-
ment. In fact, the United States opposed
the UNESCO initiative on grounds that
our legal tradition did not contemplate en-
forcement of foreign penal laws.

The evidence was compelling, how-
ever, that pillage of archeological sites
threatened irreplaceable cultural re-
sources, and I became convinced that,
given the importance of the American
art market, the United States needed to
respond. The most immediate concern
was the extraordinary threat to the re-
mains of Mayan civilization document-
ed by Dr. Clemency Coggins® and by Ian
Graham, a photographer, whose before-
and-after pictures showed brutal de-
struction of many important Mayan
sites. At the same time, public opinion
was disturbed by scandals involving
prominent American museums. In one
widely publicized case, a dealer offered
the Metropolitan Museum of Art a beau-
tiful, multi-colored facade from a previ-
ously unknown Mayan site. To its credit,
the Museum declined the offer and the
piece wasreturned to Mexico.

I recommended that the State
Department reverse course and agree to
take legal measures to control illicit
trade in archeological objects. The State
Department adopted this position and
other agencies, notably the Justice

Continued on page 4
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Department and Treasury, were sup-
portive. Nothing could have been ac-
complished, however, without coopera-
tion of the interested domestic constitu-
encies. Archeologists strongly favored
the program, but the process could not
proceed without support in the museum
community and art world. Not surpris-
ingly, many worried that curtailing trade
in ancient art would damage the mission
of museums and the public interest.
Antiquities dealers were concerned that
the State Department might agree to
limit art imports as a bargaining chip to
obtain concessions from other govern-
ments on matters unrelated to cultural
propertyissues.

Fortunately, conditions were ripe for
action. Thanks to the archeologist com-
munity and supportive media, the issue
received considerable public attention,
and other stakeholders were prepared to
negotiate. To facilitate these discus-
sions, the State Department asked the
American Society of International Law
to host a panel of archeologists, museum
representatives, dealers and academics
chaired by the distinguished attorney,
William D. Rogers. Professor Paul Bator
served asreporter and contributed much
to the deliberations.

Compromises had to be made, but a
consensus was forged that enabled the
State Department to initiate a three part
program to control imports of ancient
works of art looted from archeological
sites and illegally exported from coun-
tries of origin. The first part was a treaty
with Mexico for the recovery and return
of pre-Columbian and colonial objects of
“outstanding importance to the national
patrimony” and important historical
documents. The second was a statute
prohibiting imports of pre-Columbian
monumental and architectural sculp-
ture exported illegally from Latin
America. The third consisted of
UNESCO negotiations for a multilateral
treaty seeking to diminish pillage of ar-
cheological sites.

The first two items were surprisingly
non-controversial at the time and rela-
tively easy to implement. I negotiated
the Mexican Treaty in 1970, and
Congress passed the pre-Columbian leg-

islationthatIdrafted with Congressional
staff in 1972.”7 The Convention was a dif-
ferentstory, however.

The draft prepared by the UNESCO
Secretariat, based on comments from
the interested governments, proposed a
comprehensive ban on international
trade in virtually all cultural property
unless the object was accompanied by an
export license from the country claim-
ing patrimony. Given the reluctance of
many countries to approve export of
even routine and plentiful cultural arti-
facts, such a “blank check” regime would
have severely restricted international
trade in nearly all cultural objects of ar-
tistic, historical and educational inter-
est. Panelists were also concerned that
other art-importing states would not co-
operate, and that unilateral U.S. import
controls would merely divert art objects
to other markets.

Ultimately, most stakeholders agreed
that carefully focused import controls
were necessary to dampen market in-
centives for pillage of archeological sites
and endorsed an international conven-
tion for that purpose provided it had no
retroactive effect on existing American
collections. The panel rejected the
“blank-check” approach that would have
implemented foreign export controls de-
signed tokeep artathome in favor of lim-
ited import controls intended to discour-
age looting that threatened to destroy
the record of human civilization while
preserving imports of ancient art to pro-
mote study of ancient civilizations.

Based on this consensus, the State
Department prepared an alternative
Convention text committing its parties
to: (1) return cultural property stolen
from museums, shrines and monu-
ments; (2) require public institutions,
and to encourage private museums, not
to acquire important cultural property
illegally-removed from another State
Party; and (3) “take appropriate mea-
sures,” including agreed import con-
trols, to remedy situations where a
state’s cultural heritage is jeopardized
by the removal of important cultural
property. These points, with some mod-
ification, make up the core of the
Convention as adopted.

The Convention was drafted by a Special
Committee of Governmental Experts
meetingin Parisin April, 1970. Some forty-
six states participated, butimportant mar-
ket states, including the United Kingdom
and Switzerland, did not. While the nego-
tiations were friendly, there was consider-
able resistance to the U.S. approach from a
number of art-rich nations, political prob-
lems with the Soviet bloc, technical differ-
ences regarding property rights, and pro-
cedural obstacles. The United States pre-
pared an alternative treaty text, but we
were not permitted to table it as such.
Instead, the United States had to propose
amendments to the Secretariat draft arti-
cle by article. Many votes were extremely
close. The U.S. won some and lost others in
no particular pattern. As Professor Bator
explains in his brilliant “Essay on the
International Trade in Art,” the drafting
process was chaotic, and the final text “is
notamodel of clarity and consistency.”™

In the end, working with Mexico and
other states that understood that the
Convention could not succeed without
U.S. support, the U.S. was able to per-
suade the Committee to adopt a text that
met essential United States negotiating
objectives. (A detailed negotiating histo-
ry and analysis are set out in the U.S.
Delegation Report submitted to the
Secretary of State, July 27,1970.)

Article 9, the most far-reaching commit-
ment, provides:

Any State Party to this Convention
whose cultural patrimony is in jeopardy
from pillage of archeological or ethno-
logical materials may call upon other
States Parties who are affected. The
States Parties ... undertake ... to partici-
pate in a concerted international effort
to determine and to carry out the neces-
sary concrete measures, including the
control of exports and imports and inter-
national commerce in the specific mate-
rials concerned. Pending agreement
each State concerned shall take provi-
sional measures to the extent feasible to
prevent irremediable injury to the cul-
tural heritage of the requesting State.’

Continued on page 5
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Critics arqgued that this
provision for bilateral
agreements did not require
a “‘concerted international
effort” as contemplated by
Article 9 and opened the
door for unilateral import
controls that would be
ineffective in deterring
pillage and damaging to
Americaninterests.

This language, based on a United
States proposal, substituted a regime of
ad hoc future agreements for the com-
prehensive export/import controls con-
templated by the UNESCO draft. A con-
certed international effort was expected
but was not defined. As negotiations of
bi-lateral agreements might go slowly or
fail, provisional measures were contem-
plated to preventirremediable injury.

Implementing Legislation: 1973-1983
The U.S. Senate gave advice and consent
to ratification of the Convention on
August 11, 1972 on the understanding
that its provisions were neither “self-ex-
ecuting nor retroactive.” This under-
standing was suggested by the Executive
recognizing that the United States could
not implement the Convention without
significant changes in United States law.
The plan was to introduce legislation
promptly and to delay ratification pend-
ingenactment. As it turned out, that pro-
cess took ten years of heated debate and
difficult negotiation. The Convention fi-
nally entered into force for the United
States on December 2,1983.

There is not space here to detail the
negotiations that ultimately lead to the
CCPIA. In brief, antiquity dealers and
their supporters, including Senator
Daniel Moynihan, had serious objec-
tions to the implementing legislation
submitted to Congress by the State
Department, and numerous changes had
to be made to meet their concerns. The
House of Representatives passed abill in
1977.° The Senate held hearings the next
year, but declined to act until 1982. Some
Senatorial concerns were substantive;
others were related to growing frustra-
tion with the United Nations.

The State Department bill was sup-
ported by archeologists, major museums
and by the principal museum associa-
tions, but it was strongly opposed by
dealers and by some museums and aca-
demics. Speaking for the Department, I
testified that the United States has an
important national interest and a moral
obligation to help avert destruction of
the cultural heritage of mankind."
Opponents held a deep concern that the
State Department, under diplomatic

pressure, would agree to impose exces-
sive import controls without protecting
American cultural interests, as contem-
plated in the negotiated Convention.
One of the most controversial parts of
the draft legislation submitted by the
State Department authorized the
Executive to conclude either bilateral or
multilateral agreements with States
Party to the UNESCO Convention call-
ing for targeted import controls when
the President determines that (1) import
controls “with respect to designated
objects or classes of objects would be of
substantial benefit in deterring...pil-
lage,” and (2) the controls would be con-
sistent with “the general interest of the
international community in the inter-
change of cultural property among na-
tions for scientific, cultural and educa-
tional purposes.” The State Department
proposed that a panel of experts repre-
senting the interested communities be
appointed to advise the Executive.
Critics argued that this provision for
bilateral agreements did not require a
“concerted international effort” as con-
templated by Article 9 and opened the
door for unilateral import controls that
would be ineffective in deterring pillage
and damaging to American interests. The
critics had a point. Article 9 does not pro-
vide for bilateral agreements as such, but
it proved difficult to define a “concerted
international effort,” and some believed
that the State Department might be in
better position to protect United States
culturalinterestsinbilateral negotiations
than in a multi-national process orga-
nized by UNESCO. In the 1970s, there
wasnoreason to expect other art-import-
ing countries to participate in the near fu-
ture, and parties to the Convention seek-
ing import controls could easily have
formed coalitions supporting measures
beyond U.S. interests. I proposed the bi-
lateral option because I was concerned
that Article 9 would remain a dead letter
unless Congress authorized bilateral co-
operation, and I expected the State
Department to limit import controls to
material attracting serious threats to ar-
cheological resources and to insist on

Continued on page 6

AMERICAN BAR ASSOCIATION SECTION OF INTERNATIONAL LAW

page5



conditions preserving a reasonable flow
of ancientart to the United States.

Numerous safeguards were pro-
posed, including a provision that each
bilateral agreement be approved by
Congress. Ultimately, a grand bargain
was achieved in Congress that imposed
significant procedural and substantive
constraints on Executive authority to
enter bilateral agreements and autho-
rized the Executive to establish tempo-
rary import controls unilaterally in
three critical situations: where an
“emergency condition” threatened ei-
ther newly discovered archeological or
ethnological material or particular sites
of high cultural significance, or to coun-
ter a threat of “crisis proportions” to the
record of a “particular culture or civili-
zation.”? To my mind, this authority was
the mostimportant part of the bill.

The main safeguards established by
Congress to protect the public interest
from excessive interference with the
movement of cultural property into the
United States were (1) the formation of a
formal Cultural Property Advisory
Committee (“CPAC”) expected to repre-
sent the conflicting interests of the
American stakeholders directly affect-
ed, and (2) statutory prohibition of im-

AMERICAN BAR ASSOCIATION SECTION OF INTERNATIONAL LAW SUMMER 2010, VOL. II, ISSUE NO. |

port controls, other than emergency
controls, unless “applied in concert”
with those nations individually having a
significant import trade in the material
concerned. Exceptionally, the President
is authorized to enter an agreement for
import controls, if he determines that (a)
“similar restrictions” by other market
states “are not essential,” and (b) appli-
cation of U.S. import controls in concert
with other nations having a significant
import trade in such material “would be
of substantial benefit in deterring a seri-
ous situation of pillage.”"

This language affords the Executive
some latitude in determining what kind
of foreign measures are necessary to en-
able U.S. action to be of substantial bene-
fit, but the statute clearly requires a good
faith determination that other nations in-
volved in the trade are taking measures to
curb imports of the restricted materials.
The U.S. government is not authorized to
actunilaterally unless an emergency con-
dition exists as defined by law." It is not
clear how the State Department makes
the findings required by law as it has nev-
er explained its interpretation of the stat-
ute, disclosed the bases for those findings
or published the CPAC reports to
Congressrequired by the Act.

Of Counsel Garvey Schubert Barer, Washington D.C.; Adjunct Professor Georgetown University Law

Center and Johns Hopkins School of Advanced International Studies; Co-Chair ABA Committee on
Artand Cultural Heritage Law; former Deputy and Acting Legal Adviser U.S. Department of State.

2 823 U.N.T.S.231(1972), TIAS7008.
> P.L.97-446;19 U.SC.§ 2601, et seq.

* REPORT OF THE AAMD TASK FORCE ON THE ACQUISITION OF ARCHEOLOGICAL

MATERIALAND ANCIENT ART, June 4,2008.

> Memorandum Between the Government of the United States of America and the Government of the
People’s Republic of China Concerning the Imposition of Import Restrictions on Categories of
Archeological Material from the Paleolithic Period through the Tang Dynasty and Monumental Sculpture
and Wall Art atleast 250 Years Old, January 14,2009, TIAS..., implemented by import restrictions,

January 16,2009, 74 Fed. Reg.2838-2844.

6

See Efrat, Protecting against Plunder: The United States and the International Efforts against Looting of

Antiquities, Cornell Law School Working Paper Series No. 47, at 24 (2009).

7 P.L.92-587 (1972),19 U.S.C.2091-2095.

8 Bator, Essay on the International Trade in Art, 34 Stanford Law Review 275, 373 (1982).

° 823 UNTSU.N.T.S. 231 (1972), TIAS 7008.

1 H.R.5643, H.Rep. 95-615 (95th Cong. Ist Sess. 1977), approved unanimously October 17, 1977.

' Testimony of Deputy Legal Adviser, Mark B. Feldman, Hearingon H.R. 5643 and S. 2261,
Subcommittee International Trade, Senate Finance Committee, 95th Cong., 2d sess.,

February 8, 1978.
12 19U.S.C.2603.
1 See19 U.S.C.2602 and 2603, supra.
4 Id.
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Archaeologists and the 1970 UNESCO

Convention

NANCY C. WILKIE

Background to the 1970 UNESCO
Convention

Asearly as 1964, the General Conference
of the United Nations Educational,
Scientific and Cultural Organization
(“UNESCO”) adopted a
Recommendation that Member States
take whatever action was necessary to
protect cultural property within their
borders.! One of the main principles of
that recommendation was that Member
States should “take appropriate steps to
exert effective control over the export of
cultural property” and “to prevent the il-
licit transfer of ownership of cultural
property.” Nothing in the recommenda-
tion noted, however, that the source of
much of the cultural property involved
in the illicit trade was the product of
clandestine excavations.

Five years later, when a group of about
eighty graduate students and professors
from Harvard University attempted to
convince the College Art Association
(the “CAA”) to adopt a statement at its
1969 annual meeting decrying the de-

struction caused by the looting of ar-
chaeological sites in order to feed the in-
ternational art market, their pleas fell on
deaf ears. In fact, at that meeting many
art historians argued that the problem
was not “serious enough” to warrant in-
terference in an art market that had op-
erated without regulation or oversight
for more than a century.?

Yet there was growing evidence of a
dramatic increase in the looting of mon-
uments in Mexico and Guatemala from
about 1960 on, as the 39th International
Congress of Americanists recognized in
their resolution condemning the illicit
trade in Pre-Columbian antiquities in
August 1968. What had been lacking in
the debate was documentation of the
looting and subsequent sale of Mayan
objects in the U.S. and elsewhere. In
1969, Clemency Coggins provided this
evidence in her seminal article “Illicit
Traffic of Pre-Columbian Antiquities”.?
In it, she published a list of stone sculp-
tures and reliefs that had been stolen re-
cently from sites in Guatemala and

Preah Kahn, Cambodia. !
Late 12th century.
Beheaded sculpture.

Mexico, some of which she could trace to
dealers and museums in the United
States.* At many sites, looters had used
chain saws to cut up stone monuments
and large sculptured stelae so that they
could transport them more easily to for-
eign markets, “saving” them from disin-
tegration in the jungle as some would ar-
gue. But, in fact, every major looted piece
arrived at its destination damaged, re-
quiring repair before it could be sold or
displayed. Moreover, those pieces that
had not been documented were now
without context and could no longer be
connected with the sites from which
they were stolen. Their historical signifi-
cance had been lost and their aesthetic
value diminished due to the damage
caused by the looters.

One such piece is a fresco fragment
from Teotihuacan, Mexico acquired by
the Art Institute of Chicago in 1962.°
According to Coggins, by 1969 at least
eleven museumsin the U.S. had acquired
pieces of wall paintings from the site,
and numerous others were in the hands
of dealers and private collectors.

As Coggins noted, this list of looted
Mayan antiquities “provided a verifiable
body of horror stories for which
American dealers, museums and collec-
tors shared much of the responsibility.””
With this evidence in hand, the United
States, in 1972, enacted the Importation
of Pre-Columbian Monumental or
Architectural Sculpture or Murals Act,®
which prohibits the importation of these
materials from Mexico, South America,
Central America and the Caribbean if
they lack an export permit from their
country of origin. The law has not been
very effective, however, since the proce-
dures for recovering objects are very ex-
pensive and time-consuming. Moreover,
the law has no criminal provisions—only
the civil penalty of forfeiture of the im-
ported property.

Adoption of the 1970 UNESCO
Convention

In response to the growing pressure to
combat the looting of archaeological
sites, UNESCO adopted the Convention

Continued on page 8
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Preah Kahn, Cambodia. Late 12th century.
Beheaded statues of demons (asuras) who pull on
a snake (naga) while churning the Sea of Milk in
order to produce amrita, the elixir of immortality.

on the Means of Prohibiting and
Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural
Property in November 1970 (the
“Convention”). Two months later the
CAA adopted a resolution urging the
U.S. Senate to ratify the draft
Convention,” at the same time calling on
its members, museums and collectors
“torefrain from purchasing or accepting
“works ofart” exported in contravention
of the Convention.

A month earlier the Archaeological
Institute of America (the “ATA”) passed a
similar resolution,' but in this case the
objects in question were called “antiqui-
ties” and “archaeological materials”
rather than “worksofart,” givinggreater
recognition to the fact that these objects
generally are acquired through the illicit

excavation of archaeological sites or de-
struction of archaeological monuments.
It also specifically applauded efforts of
authorities both in the United States and
abroad to prevent the despoliation of ar-
chaeological sites.

It was not until 11 August 1972, how-
ever, that the United States Senate unan-
imously gave its advice and consent to
ratification of the Convention, but with
the understanding that it was not self-
executing. A few months later the
Metropolitan Museum of Art unveiled
the Euphronios krater, a sixth century
B.C. red-figured vase for which it had
paid $1 million, and questions soon arose
about its provenance. Many believed
that it had been illegally excavated from
an Etruscan tomb near Rome and ques-
tioned the legitimacy of the purchase,

especially since the Met was among
those institutions that had endorsed rat-
ification of the Convention.

The CPIA
Despite the obvious need for measures to
control the illicit trade in antiquities, it
took ten years for the necessary domes-
tic implementing legislation, the
Convention on Cultural Property
Implementation Act (the “CPIA”),! to
become law in the U.S. Only in February
1983 did the United States deposit the in-
strument of acceptance with UNESCO.

The Senate Report on the CPIA stipu-
lates that the President of the United
States may “enter into bilateral or multi-
lateral agreements intended to provide
U.S. cooperation towards protecting
from the danger of pillage the archaeo-
logical or technological materials com-
prising the cultural patrimony of anoth-
er State Party.”'? One of the reasons cited
for the legislation in the Senate Report
on the CPTA was the increasing demand
for archaeological and ethnological ma-
terials and antiquities. It also noted that
because increased supply can only come
“from the sales of known artifacts and
those newly recovered from archaeolog-
ical sites,” the trade issues involved are
unlike those connected with “the nor-
mal concerns of the reciprocal trade
agreements program or U.S. trade law.”

This statement is in direct contradic-
tion to opinions of scholars, such as John
Merryman, who claim that market
transactions should be the means of ex-
change of cultural property, noting that
both the World Trade Organization and
European Treaties prohibit export con-
trols on “goods”."® Yet these treaties pro-
vide an exception for “the protection of
national cultural treasures,”™ and so
Merryman asks, “would an ancient vase
of no particular distinction, one of many
that for most purposes are unremark-
able and fungible, be considered a trea-
sure?” He poses the same question re-
garding “the allegedly huge numbers of
duplicate antiquities in storehouses in
major source nations.”"”

In the eyes of archaeologists, howev-

Continued on page 9
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Members are appointed

by the President for three-
year terms, and they may
be reappointed for
additional terms or serve
until a successor is named.

er, no properly excavated object is “fun-
gible” or a “duplicate,” even when nu-
merous examples of the same type, how-
ever ordinary, are recovered from a sin-
gle site. New scientific techniques for the
analysis of archaeological materials con-
tinue to be devised, for example those
that can identify organic residues on an-
cient pots in order to reveal what they
once contained. This knowledge can in
turn lead to links between a pot’s form
and its function, as well as to informa-
tion about ancient diet and nutrition.

Forexample, forty-twoyears after the
tomb of King Midas, the legendary ruler
of the Phrygian kingdom in central
Turkey, was discovered, Patrick
McGovern of the University of
Pennsylvania was able to determine the
menu of the funerary banquet held there
in ca. 700 B.C.'* More than 150 bronze
vessels were laid out in the tomb along
with three large cauldrons that presum-
ably once held the beverage consumed at
the funeral meal.” Although analyses of
chemical residues in the drinking ves-
sels were done shortly after the tomb
was excavated, they were largely nega-
tive. Forty years later, however, new
techniques and more sensitive analyti-
cal instruments produced evidence for a
mixed fermented beverage of grape
wine, barley beer, and honey mead. In
addition, eighteen pottery jars were
found to have held a spicy lentil and bar-
becued sheep or goat stew.

More recently, McGovern has been
collaborating with researchers at the
University of Pennsylvania’s Abramson
Cancer Center to determine whether or
not any of the chemical compounds he
has identified in wine residues from an-
cient Egyptian vessels have medicinal
benefits that might be useful today.!* Had
the vessels he analyzed been sold on the
antiquities market, we surely would be
deprived of knowledge from the past
that has the potential to benefit us in
the future.

Bilateral Agreements and the CPAC

According to the CPIA, the President
may enter into bilateral agreements
with other states party to the CPIA for
the imposition of import restrictions on

designated categories of archaeological
and ethnological materials after seek-
ing “substantial input from knowledge-
able representatives of the private
sector.”” To this end, the CPIA estab-
lished an eleven-member Cultural

Property Advisory Committee (the

“Committee”). Representation on the

Committee is as follows:

1. Two memberswho representthe
interests of museums;

2. Three who are expertin archaeology,
anthropology, ethnology or related
fields;

3. Three who are expertin the interna-
tional sale of cultural property; and

4. Three who represent the interests
of the general public.

Members are appointed by the
President for three-year terms, and they
may be reappointed for additional terms
or serve until a successor is named. The
appointments do not require Senate con-
firmation.

Once appointed, members of the
Committee must recuse themselves
from any matters under consideration
that would have a “direct and predict-
able effect” on their financial interests.
However, if such a conflict of interest
should arise, a member may seek a waiv-
er from legal counsel to the Committee
in order to participate in the delibera-
tions. Since members are appointed to
the Committee because of their exper-
tise in matters that come before it, con-
flicts of interest are inevitable. To de-
prive the Committee of a member’s ex-
pertise in a matter under review would
beadisservice tothe Committee. Asare-
sult, atleast within my experience, waiv-
ersusually have been granted.

Requests from foreign governments
for Memoranda of Understanding
(“MOUSs”) are transmitted to the
Committee by the State Department
along with additional information not
contained in the request. This includes
written comments from the public,
which become part of the record of the
meeting and are transmitted to the ap-
propriate State Department officials. As

Continued on page 10
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part of its review of a request, the
Committee also may hold a public hear-
ing at which oral presentations are limit-
ed in order to allow time for interchange
with Committee members.

Once the Committee has reviewed a
request, it recommends a course of ac-
tion to the United States State
Department, where the President’s deci-
sion-making responsibilities under the
CPIA reside. At this point the
Committee’s work is complete. The State
Department leads the negotiations with
the requesting country if the decision
calls for a five-year bilateral agreement,
while the Untied States Department of
Homeland Security takes immediate ac-
tion if the final decision calls for emer-
gencyimportrestrictions.

Recent Developments

At the time that the United States be-
came a State Party to the Convention, 49
other countries also had ratified or ac-
cepted the Convention, most “source”
countries. Today 119 countries are party
to the Convention,? including most of
the major “market” countries. Among

the mostrecent State Partiesare Belgium
and the Netherlands (2009), Germany
(2007), Switzerland, Denmark and
Sweden (2003), the United Kingdom
(2002),and France (1997). Of these major
market countries, only Switzerland im-
plements the Convention with bilateral
agreements, but unlike the United
States, Switzerland’s agreements are in
perpetuity. To date the United States has
entered into bilateral agreements with
thirteen countries, of which twelve are
currently in force.

One country with which the United
States has entered into bilateral agree-
ments is Cambodia, where looting of ar-
chaeological sites has been particularly
rampant (Figs. 1-2). In 1999, the United
States imposed emergency import re-
strictions on Khmer stone sculpture and
other architectural elements from
Cambodia.! This action was followed
with a bilateral agreement in 2003,
which wasrenewed for an additional five
yearsin 2008.22 Subsequent to the agree-
ment, the Cambodian government es-
tablished the Special Police Corps for the
Protection of Cultural Heritage, head-

quartered in the Angkor Park of Siem
Reap; and in 2007, the United States re-
patriated a sandstone carving of an
Apsarato Cambodiathathad been smug-
gled out of Cambodia and seized by the
United States Immigration and Customs
Enforcement.?

As in the case of Cambodia, one out-
come of these bilateral agreements has
been increased efforts on the part of
source countries to protect their cultural
property from pillage, which is of prima-
ry concern when the Committee under-
takes interim reviews and requests for
renewals of MOUs. Moreover, most
countries now have at least partial in-
ventories of cultural property in their
museums, churches and other institu-
tions. In addition, archaeological sites
are being protected, often by members of
local communities that have come to see
them as valuable resources to be protect-
ed rather than plundered for a one-time
gain. Preservation of the world’s cultural
heritage is no longer simply in the hands
of archaeologists, museums, collectors
and dealers, but it has become a concern
of allhumanity. ®
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Growth in the trade of illicitly-obtained
cultural objects following World War 11
prompted UNESCO in the 1960s to begin
the drafting of a new international con-
vention. The UNESCO Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer
of Ownership of Cultural Property (the
“Convention”) was finalized in
November 1970.! The goal of this
Convention is to regulate the interna-
tional trade in cultural property,? to en-
courage nations to regulate their domes-
tic trade in art objects, and to provide an
international mechanism for recogni-
tion of different countries’ import and
export controls with respect to cultural
objects.

In 1972, the United States Senate gave
its unanimous consent to the ratifica-
tion® of the Convention. However, it stat-
ed one reservation and six “understand-
ings” to its ratification. One of these un-
derstandings provided that the United
States viewed the Convention as execu-
tory in nature. This meant that for the
Convention to have domestic legal ef-
fect, Congress would have to enact legis-
lation by which the Convention would be
implemented into domestic law. Such
legislation was proposed and passed in
the House of Representatives during the
late 1970s, but it was largely held hostage
in the Senate through the efforts of the
late Senator Daniel Patrick Moynihan of
New York, the heart of the United States
art and antiquities market. Although it
was one of the first significant market
nations to vote to ratify the Convention,
due to this stalemate, the United States’
implementation of the Convention was
delayed for ten years. In late 1982, the
United States finally enacted imple-
menting legislation, the Convention on
Cultural Property Implementation Act
(“CCPIA”),* adopting only two provi-
sions of the Convention, Article 7(b) and
Article9.

In interpreting the CCPIA, one must
keep in mind the purpose of the
Convention itself, which the CCPIA im-
plements, and the goals for the CCPIA as
set out by Congress in the statute’s legis-
lative history. The Senate Report states:

The purpose of this bill is to...promot/[e]
U.S. leadership in achieving greater in-
ternational cooperation towards pre-
serving cultural treasures that not only
are of importance to the nations whence
they originate, but also to a greater inter-
national understanding of our common
heritage...

Background — The increasing de-
mand in recent years for archaeological
and ethnological materials and antiqui-
ties has spurred, in most experts’ opin-
ions,agreatincrease in the international
exchange of such materials. But unlike
other commodities, increased or new
production of these articles cannot rise
to meet the demand. Instead, the in-
creased supply results from the sales of
known artifacts and those newly recov-
ered from archaeological sites. The
unique origin and character of these ar-
ticles raises serious trade issues distinct
from the normal concerns of the recipro-
cal trade agreements program or U.S.
trade law.

[TThe demand for cultural artifacts
has resulted in the irremediable de-
struction of archaeological sites and ar-
ticles, depriving the situs countries of
their cultural patrimony and the world
of important knowledge of its past.
Further, because the United States is a
principal market for articles of archaeo-
logical or ethnological interest and of
art objects, the discovery here of stolen
or illegally exported artifacts in some
cases severely strains our relations with
the countries of origin, which often in-
clude close allies.

As stated by the Department of State in
commentingon S.1723:

The legislation is important to our
foreignrelations, including our interna-
tional cultural relations. The expand-
ing worldwide trade in objects of ar-
chaeological and ethnological interest
has led to wholesale depredations in
some countries, resulting in the mutila-
tion of ceremonial centers and archaeo-
logical complexes of ancient civiliza-
tions and the removal of stone sculp-
tures and reliefs. In addition, art objects
have been stolen in increasing quanti-
ties from museums, churches, and col-
lections. The governments which have
been victimized have been disturbed at
the outflow of these objects to foreign
lands, and the appearance in the United
States of objects has often given rise to
outcries and urgent requests for return
by other countries. The United States
considers that on grounds of principle,
good foreign relations, and concern for
the preservation of the cultural heri-
tage of mankind, it should render assis-
tance in these situations.®

Article 7(b)(i) of the Convention calls
on States Parties to prohibit the import
of stolen cultural property that had been
documented as part of the inventory of a
museum or similar public institution.®
This provision is codified in the CCPIA.
The Department of Homeland Security,
working through Immigration and
Customs Enforcement (“ICE”) and
Customs and Border Protection (“CBP”),
may seize and forfeit cultural objects
that can be shown to have been docu-
mented in the collection of a museum or
other secular or religious institution and
that was stolen after the later date 01983
or when the other nation ratified the
Convention, without need to establish
knowledge or intent on the part of the
importer. This simplifies significantly
the elements that the government must
establish and the procedures for seizure
of objects stolen from a public institution
inanother State Party.

Article 9 of the Convention provides a

Continued on page 12
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mechanism by which States Parties as-
sist each other in cases of pillage of ar-
chaeological and ethnological materi-
als.” While the Convention does not de-
fine the terms “archaeological” and
“ethnological” materials, the CCPIA
does and, particularly because archaeo-
logical materials must be at least 250
years old, this definition is restrictive!®
and curtails the potential applicability of
the CCPIA!

The United States’ implementation of
Article 9 is complex and is split into two
sections of the statute. The first is found
in Section 303 of the Act,’> which pro-
vides a mechanism by which the United
States can enter into bilateral or multi-
lateral agreements with other States
Parties for the imposition of import re-
strictions on designated categories of ar-
chaeological or ethnological materials.
These bilateral agreements are negotiat-
ed between the United States and a re-
questing State Party without the neces-
sity of Senate ratification of a new treaty.
Over the twenty-seven years that the
CCPIA has been in effect, the United
States has entered into bilateral agree-
ments with only thirteen nations: El
Salvador, Guatemala, Nicaragua,
Honduras, Peru, Bolivia, Mali, Italy,
Canada, Cambodia, Colombia, Cyprus
and China.?

A State Party must first submit a
request to the United States through
diplomatic channels to enter into a bi-
lateral agreement. The request is re-
ferred to the Cultural Property
Advisory Committee,"* which makes a
recommendation concerning the four
determinations that the CCPIA out-
lines® to the State Department official,
to whom the President’s authority un-
der the CCPIA has been delegated. The
decision maker determines whether the
four statutory criteria are satisfied, and,
if they are, the United States enters into
negotiations to finalize a bilateral
agreement.’ Once import restrictions
are in place, objects that fall into the
designated categories may be imported
into the United States if they are accom-
panied by documentation of legal ex-
port, such as an export certificate, from
the country of origin or if the importer
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can present satisfactory evidence that
the objects left the country of origin be-
fore the effective date of the import re-
striction or more than ten years before
the date of entry into the United States."”
1t is worthwhile looking at the four de-
terminations in greater detail.

First Determination: The cultural patri-
mony of the State Party is in jeopardy
from the pillage of archaeological or eth-
nological materials.”® This provision of
the CCPIA tracks most closely the text of
Article 9, but which raises interpretation
questions of its own, in particular be-
cause most of the operative terms are left
undefined.” It seems that the terms
“jeopardy” and “pillage” are to be given
their normal definitions, without imply-
ing that a crisis or emergency situation
must exist.?°

Second Determination: This determina-
tion looks at whether the requesting
State Party has taken steps consistent
with the Convention to protect its cul-
tural patrimony.? In analyzing this de-
termination, one would look to whether
the requesting nation has made efforts,
within the range of its ability, to protect
archaeological sites; educate local peo-
ple, as well as those entering and leaving
the country, about the need to protectar-
chaeological sites and to prevent trade in
looted artifacts; and train site guards
and customs officials. As the goal is to
protect the in situ preservation, particu-
larly of archaeological artifacts, this de-
termination evaluates whether the re-
questing nation is making efforts to fur-
ther this goal.

Third Determination: This determina-
tion?? examines whether other nations
with a significant import trade in the
cultural materials for which the request-
ing nation has asked the United States to
impose import restrictions are or will be
undertaking actions to ensure that the
United States import restrictions will
further the goal of deterring pillage. The
nature and extent of this action is not,
however, spelled out in the statute, al-

Continued on page 13
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though it clearly includes actions that
are expected to be implemented within a
reasonable time.

The first step in the analysis is to de-
termine what other nations have a sig-
nificantimporttrade in the artifacts that
would be subject to United States import
restriction. The Senate Report comments:

The determination of which countries
have asignificantimporttrade in the ma-
terial that is in jeopardy of being pil-
laged, and whether the effort will help to
ameliorate the problem, is within the
discretion of the President. These deci-
sions inherently preclude precise deter-
mination, given the goals of the
Convention and the uncertain factual
basis for them. For example, whether a
country has a “significant import trade”
may be a function of not only value of im-
ports, but type and historic trading pat-
terns. Therefore, a measure of
Presidential judgmentis required.?

Furthermore, the CCPIA saysthatthe
restrictions imposed by other countries
must be “similar” to those of the United
States but does not require that they be
identical. Thus, actions that are taken by
other nations with a significant import
trade must serve the same basic purpose
as the United States-imposed restric-
tions (that is, to reduce market demand)
but do not need to look the same or oper-
ate in the same manner. The Senate
Report makes clear that Congress in-
tended to vest considerable amount of
discretion in the President in making
this determination, in particular.

This determination also requires that
less drastic remedies not be available.?*
While any detailed discussion of this
point falls outside the scope of this paper,
it has been suggested that court deci-
sions recognizing national ownership of
antiquities®® make import restrictions
imposed under the CCPIA unnecessary.
While, as the Second Circuit held in
United States v. Schultz, the CCPIA and
prosecutions under the National Stolen
Property Act?* work in very different
ways, the most significant difference is
that a forfeiture action brought under
the CCPIA does not require proof of any

knowledge or intent to violate the CCPTA
on the part of anyone involved in the im-
portation process. This makes forfeiture
under the CCPIA a more straightfor-
ward process than under other laws and
is arguably a unique remedy.” In addi-
tion, import restrictions under the
CCPIA are the least drastic remedy be-
cause the CCPIA provides for no crimi-
nal penalties or any civil penalty other
than forfeiture of the materials subject
toimportrestriction.

There is also an important exception
to the third determination?® When the
third determination is read with the ex-
ception, the United States can enter into
abilateral agreement (1) when the United
States is the only nation with a signifi-
cant import trade in the material under
consideration, or (2) ifa nation with a sig-
nificant import trade fails to impose im-
port restrictions, but that country’s par-
ticipation is not essential to deter the pil-
lage. In the second circumstance, it is
sufficient if the United States’ import re-
strictions, in conjunction with actions of
other nations with a significant import
trade in the relevant cultural materials,
will be of substantial benefit to deterring
the pillage.

Fourth Determination: This determina-
tion looks to whether import restric-
tions are consistent with the interest in
encouraging the interchange of cultur-
al property “for scientific, cultural, and
educational purposes.”?” While a vari-
ety of actions may satisfy this determi-
nation, typical examples include mak-
ing those objects that are subject to im-
port restriction available to American
museums on loan (either short-term or
long-term) so the American public will
still have opportunities to see these
types of objects; facilitating opportuni-
ties for American scholars to engage in
research and excavation in that coun-
try, and ensuring publication of the cul-
tural materials at issue so they are ac-
cessiblein avariety of formats.

The bilateral agreements, which take
the form of Memoranda  of
Understanding (“MOU”), include rea-
sons for the agreement, the list of desig-
nated materials whose importis to be re-

stricted, and other provisions, found pri-
marily in Article IT of the MOU. The
Article II provisions demonstrate that,
while many people focus exclusively on
the import restrictions, the agreements
establish a mutually beneficial relation-
ship between the United States and the
other country. These provisions create a
path for mutual cooperation between the
United States and the other countryin the
realm of cultural heritage protection, the
provision of technical assistance, and cer-
tain provisions that are specific to the
particular country involved.

For example, the MOU with EIl
Salvador included the expectation that
the national museum of El Salvador
would be rebuilt, and this was done.?°
The MOU with Italy includes the expec-
tation that Italy will make its best efforts
to provide materials that belong to the
designated categories on long-term loan
to museums in the United States, consis-
tent with current Italian legislation that
makes loans available for educational,
research and conservation purposes.®
In response, Italy extended the period
for which Italian art works can be on
loan, currently up to a maximum of four
years. Another example of mutual coop-
eration is the publication of the numer-
ous International Council of Museums
(ICOM) Red Lists that illustrate catego-
ries of archaeological and ethnographic
objects that are in danger from pillage;
these often track the list of designated
materialsin the bilateral agreements.

While these additional provisions of
the MOUs provide expressions of the di-
rections in which the relations between
the two countries may develop concern-
ing cultural heritage, these undertak-
ings are not prerequisites to the renewal
of a MOU, as they are not requirements
under the statute, except to the extent
that they relate to the statutory determi-
nations. The criterion for renewal is that
the same conditions that originally justi-
fied the agreement still exist.*?

The second provision of the CCPTA
allows the United States to impose uni-
lateral import restrictions, without the
negotiation of a bilateral agreement, in

Continued on page 14

AMERICAN BAR ASSOCIATION SECTION OF INTERNATIONAL LAW

page13



AMERICAN BAR ASSOCIATION SECTION OF INTERNATIONAL LAW SUMMER 2010, VOL. II, ISSUE NO. |

case of an “emergency.”* The CCPIA de-
scribes three circumstances that consti-
tute an “emergency condition”.?*
However, this emergency provision is
available only if the other State Party has
already submitted a request for a bilater-
al agreement. This emergency provision
seems to be the implementation of the
last part of Article 9, which calls on
States Parties to take “provisional mea-
sures” to prevent irremediable injury
while an agreement on more permanent
measures are pending.

Import restrictions applied under
this provision have been tailored to nar-
row categories of materials, for example
materials from the Cara Sucia region of
El Salvador; ceremonial textiles and oth-
er ethnological materials from Coroma,
Bolivia; archaeological objects from the
Sipan Region of Peru, and Maya artifacts
from the Péten region of Guatemala.
Emergency restrictions can last for a
maximum of five years and be renewed
one time for a maximum of three addi-
tional years.

Import restrictions imposed pursu-
ant to either of the CCPIA provisions be-
come effective after anotice is published
in the Federal Register. The designated
categories of archaeological or ethno-
logical materials are listed in this notice.
A web site maintained by the Cultural
Heritage Center of the State Department
provides information about the import
restrictions, including a chart of all im-
port restrictions by country with their
effective dates and a database of avail-
able images that are illustrative of the
designated categories of materials
whose importisrestricted.?”

Because the question of what other mar-
ket nations are doingto prevent the trade
in looted archaeological and ethno-
graphic objects is part of the third deter-
mination analysis under the CCPIA, it is
worthwhile looking at some of the dif-
ferent methods of implementation cho-
sen by several of the market nations. In
engaging in this analysis, it is important
to keep in mind that different countries
have different legal systems and tradi-

tions and that it is not reasonable to ex-
pect, nor does the CCPIA require, that
other methods of implementation look
like the method chosen by the United
States (consonant with our particular le-
gal system and traditions). So long as
these other methods of implementation
are similar in their purpose and effect,
then they are legitimately part of this
analysis.

Currently 119 states are party to the
Convention. In 1998, France joined the
Convention and in 2002, two of the larg-
est market nations (after the United
States), the United Kingdom and Japan,
became parties. These countries were
soon joined by Sweden and Denmark;
Switzerland in 2003; Germany in 2007,
and the Netherlands and Belgium in
2009.% The momentum is clearly toward
ratification of the Convention by market
nations and implementation through a
variety of legal mechanisms that serve
the same underlying purpose of deter-
ring the looting and pillage of archaeo-
logical and ethnographic objects.

Many States Parties have enacted spe-
cificimplementing legislation that grants
reciprocal recognition to the export re-
strictions of other nations when those ex-
port restrictions are promulgated as part
of their implementation of the
Convention. For example, Canada enact-
ed broad import and export regulations,
pursuant to Articles 3 and 6(b) of the
Convention.* Australia extended import
controls to all illegally-exported cultural
objects, regardless of whether the nation
of origin is a party to the Convention.** In
addition, the date the object was illegally
exported from its country of origin does
not matter, so long as the import into
Australia occurred after the effective
date of the legislation (July 1, 1986).%
O’Keefe has commented,

Some contend that States such as Canada
and Australia which implement Article 3
...are notimplementing Article 9 and are
therefore not taking action comparable
to that of the United States of America.
Thisis completely incorrect. Canadaand
Australia can both act under Article 9 if
so requested. Their legislation doesn’t
require additional agreements — the

power is already there to act if so re-
quested. The situation in both States is
comparable to that in the United States
butalso goes much further.*?

New Zealand, which joined the 1995
Unidroit Convention on Stolen or
Illegally Exported Cultural Objects*
(the “1995 Unidroit Convention”) in late
2006 and the Convention in 2007, en-
acted comprehensive legislation that
incorporates implementation of both
conventions into its domestic law.** In
addition to regulating the export of pro-
tected cultural objects from New
Zealand, the legislation prohibits the
import into New Zealand of unlawfully
exported foreign protected objects. The
definition of “foreign protected object”
tracks the definition of cultural proper-
ty used in the UNESCO and Unidroit
Conventions.* This legislation also al-
lows reciprocating states to bring ac-
tions to recover stolen or illegally ex-
ported protected objects.*

The United Kingdom originally took
the position that it did not need to enact
implementing legislation for the
Convention.”” However, in 2003, it en-
acted new criminal legislation, the
Dealing in Cultural Objects (Offences)
Act 2003, which created a new offense
fordealingin “tainted cultural objects.”®
One commits this offense if he or she
“dishonestly deals in a cultural object
thatis tainted, knowing or believing that
the object is tainted.”® The statute de-
fines a “tainted object” under the follow-
ing circumstances: “(2) A cultural object
is tainted if, after the commencement of
this Act (a) a person removes the object
in a case falling within subsection (4) or
he excavates the object, and (b) the re-
moval or excavation constitutes an of-
fence.”>® Subsection 4 refers to an object
removed from “abuilding or structure of
historical, architectural or archaeologi-
calinterest”® from “ a monument of such
interest.” For purposes of the statute, it
does not matter whether the excavation
or removal took place in the United
Kingdom or in another country or
whether the law violated is a domestic or
foreign law.>

Continued on page 15
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The Swiss implementing legislation,
the Federal Act on the International
Transfer of Cultural Property, took ef-
fect in June 2005.% Switzerland imple-
ments the UNESCO Convention in a
manner that is closer to the United
States’ model of implementation,
through a series of bilateral agreements
that impose import restrictions. The
Swiss legislation permits the Swiss
Federal Council to enter into agreements
with other nations that are party to the
UNESCO Convention to protect “cultur-
al and foreign affairs interests and to
secure cultural heritage”.5*

Unlike the U.S. bilateral agreements,
the Swiss agreements are of potentially
unlimited duration and do not need to be
renewed. Requests for an agreement are
not subject to review by a committee of
private citizens but rather are directly
negotiated by officials of the Swiss
Ministry of Culture. The Swiss Federal
Council can also take additional mea-
sures when a “state’s cultural heritage
[is] jeopardized by exceptional events”.
Switzerland has concluded agreements
with Ttaly (2006), Peru (2006), Greece
(2007), Colombia (2010)°¢ and Egypt
(2010). According to the Swiss Culture
Office, the 2005 law has been very suc-
cessful in intercepting illegal objects
while also allowing Switzerland to con-
tinue as one of the centers of the interna-
tional art market.*

Germany enacted implementing leg-
islation for the Convention in 2007.
Under this legislation, Germany will not
allow the import of any illegally export-
ed cultural objects that have been indi-
vidually classified in an accessible inven-
tory by the country of origin one year
prior to removal. In addition, the coun-
try of origin may place archaeological
objects in the inventory within one year
of the time when the country of origin
gains knowledge of the excavation.*®

The most recent European® nation to
ratify the Convention, the Netherlands,
took yet another approach in its imple-
menting legislation.®® The Netherlands
seems to have implemented a combina-
tion of the Convention and the 1995
Unidroit Convention.®® The implement-
ing legislation focuses on implementing

Article 3 of the Convention, rather than
Article 9.2 The legislation therefore pro-
hibits the import of cultural property
that “(a) has been removed from the ter-
ritory of a State Party in breach of the
provisions adopted by that State Party in
accordance with the objectives of the
Convention in respect of the export of
cultural property from that State Party
or the transfer of ownership of cultural
property; or (b) has been unlawfully ap-
propriated in a State Party.”** The prima-
ry enforcement mechanism is through a
private right of action for a foreign nation
that wishes to recover its illegally ex-
ported or unlawfully appropriated cul-
tural property, but Dutch officials are
also authorized to take such materials
into custody when there is suspicion that
this provision hasbeen violated, pending
the filing of a claim by the foreign na-
tion.** Although this section of the im-
plementinglegislation isbased on article
7(b)(i) of the Convention, the explanato-
ry memorandum clarifies that unlawful
appropriationincludes unlawful excava-
tion at archaeological sites.* The Dutch
legislation thus takes a very broad view
of what is required to implement the
Convention,amuchbroader view than is
taken by the United States, and thus
should provide effective protection for
cultural heritage.

Import restrictions implemented
pursuant to other international or re-
gional agreements must also be consid-
ered in evaluating the third determina-
tion. Probably the most important such
convention is the 1995 Unidroit
Convention.®® Unlike the Convention,
the Unidroit Convention is more specific
in what States Parties must do when rati-
fying it and requires States Parties to
amend their domestic law to comply
with the Convention. The Unidroit
Convention focuses on the creation of
private rights of action whereby either
an original owner or a nation may recov-
er its stolen or illegally-exported cultur-
al objects. This is in contrast to the
Convention, which focuses primarily on
government-to-government remedies.
Thirty countries have ratified the
Unidroit Convention including Italy,
Greece, Cyprus, China, Cambodia, El

Salvador, and Peru.

From the perspective of the European
art market nations, the most important
regional agreements are the European
Union Regulation” and Directive.®®
These must be considered when the na-
tion requesting a bilateral agreement
with the United States is a member of the
EU (suchasItaly and Cyprus) and anoth-
er EU member state has a significant im-
port trade in the particular cultural ma-
terials at issue. The Directive requires
one member state to return to the coun-
try of origin cultural materials that were
exported in violation of export restric-
tions, while the Regulation obligates
member states to prevent the export of
such materials out of the European
Union. These trade restrictions are
clearly similar to those of the CCPIA in
purpose, although, again, no separate bi-
lateral agreements will be apparent.

The current significance of the third de-
termination must be evaluated within
the context of the many changes that
have occurred inratifications and imple-
mentation of the Convention over the
years since the United States was the
first market nation to ratify the
Convention in 1972 and the first to enact
specific implementing legislation in
1983. Atthattime, it was perhaps thought
that few, if any, other market nations
would ratify the Convention and so the
third determination was a potentially
significant barrier to the formation of bi-
lateral agreements. The third determi-
nation serves a critical function in the
decision whether to impose restrictions
by ensuring that the market for the des-
ignated materials would not simply shift
to other end-consumer market nations
and therefore not accomplish the under-
lying purpose, while unilaterally bur-
dening the marketin the United States.
However, the situation has changed
dramatically in the past decade. Many
market nations, particularly in Western
Europe, have considered the Convention
and chosen to ratify it. These nations
have adopted various modes of imple-

Continued on page 16
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mentation, consonant with their differ- illegal trade in cultural objects is clearly
entlegal systems and traditionsand with  increasing and the efficacy of the
their views of how best to contribute to Convention, as it nears its fortieth anni-
the global effort to control the tradeinil-  versary, seems ever more apparent.
legally obtained archaeological and eth-

nological materials. The desire to use the

Convention as a means of combating the

* Distinguished Research Professor and Director, Center for Art, Museum and Cultural Heritage Law, DePaul University College of Law; Founding President,
Lawyers’ Committee for Cultural Heritage Preservation; Co-Vice Chair, ABA Artand Cultural Heritage Law Committee. I served as a public representative
on the Cultural Property Advisory Committee from 2000 to 2003.

! Nov.17,1970,823 U.N.T.S. 231,10 I.L.M. 289 (1971). The most extensive and authoritative discussion of the 1970 UNESCO Convention is that of PATRICKJ.

O’KEEFE, COMMENTARY ON THE UNESCO 1970 CONVENTION ON ILLICIT TRAFFIC (2d ed. 2007).

2 Article 1 of the 1970 UNESCO Convention defines cultural property as: “property which, on religious or secular grounds, is specifically designated by each
State as being of importance for archaeology, prehistory, history, literature, art or science and which belongs to” one of eleven numerated categories. These
categoriesinclude “products of archaeological excavations (including regular and clandestine) or of archaeological discoveries;” “elements of artistic or
historical monuments or archaeological sites which have been dismembered;” “objects of ethnological interest;” “property of artistic interest” and “rare
manuscripts and incunabula”.

* O’KEEFE, supranote 1,at 107.

* 19U.S.C.$§$2601-2613.

> U.S.Senate Report No. 97-564, at 21-23.

¢ Article 7 states: “The States Parties to this Convention undertake. .. (b)(i) to prohibit the import of cultural property stolen from a museum or a religious or
secular public monument or similar institution in another Sate Party to this Convention after the entry into force of this Convention for the States con-
cerned, provided that such property is documented as appertaining to the inventory of that institution.”

»

7 The CCPIA states: “No article of cultural property documented as appertaining to the inventory of a museum or religious or secular public monument or
similar institution in any State Party which is stolen from such institution after the effective date of this title, or after the date of entry into force of the
Convention for the State Party, whichever date is later, may be imported into the United States.” 19 U.S.C. § 2607.

 Objectsrecovered under this provision include a tenth century Chinese tomb relief stolen from the tomb of Wang Chuzi, see Jane A. Levine, Returning
Stolen Cultural Property: Tomb of Wang Chuzi Marble Wall Relief,2 CRM 17 (2002), and a Spanish colonial altar stolen from Challapampa, Peru, see U.S.
Immigration and Customs Enforcement, “Cultural Heritage Investigations and Repatriations,” available at: http://www.ice.gov/pi/news/factsheets/
cultural-artifacts-repatriation.htm.

> Article 9 states:

Any State Party to this Convention whose cultural patrimony is in jeopardy from pillage of archaeological or ethnological materials may call upon other

States Parties who are affected. The States Parties to this Convention undertake, in these circumstances, to participate in a concerted international effort to

determine and to carry out the necessary concrete measures, including the control of exports and imports and international commerce in the specific

materials concerned. Pending agreement each State concerned shall take provisional measures to the extent feasible to prevent irremediable injury to the
cultural heritage of the requesting State.

The CCPIA definitions are:

The term “archaeological or ethnological material of the State Party” means--

3

(A) any object of archaeological interest;
(B) any object of ethnological interest; or

(C) any fragment or part of any object referred to in subparagraph (A) or (B); which was first discovered within, and is subject to export control by, the State
Party. For purposes of this paragraph--

(i) no object may be considered to be an object of archaeological interest unless such object--
(I) is of cultural significance;
(II) isatleast two hundred and fifty years old; and
(IIT) was normally discovered as a result of scientific excavation, clandestine or accidental digging, or exploration on land or under water; and
(ii) no object may be considered to be an object of ethnological interest unless such object is--
(I) the product of a tribal or nonindustrial society, and
(II) important to the cultural heritage of a people because of its distinctive characteristics, comparative rarity, or its contribution to the knowledge of the
origins, development, or history of that people.
19U.S.C.$2601(2).
" O’KEEFE, COMMENTARY, supranote 1, at 111. For example, objects from sites of much of the historic or Colonial periods in North Americaand from
historic shipwrecks do not qualify as archaeological materials because they do not reach the 250-year threshold requirement.
2. 19U.S.C.§2602.
1 Theagreement with Canada was not renewed in 2002. This number represents approximately 10% of the nations that have ratified the 1970 UNESCO
Convention, demonstrating the burdensome nature of the process involved in requesting a bilateral agreement and the renewal process. As Neil Brodie
noted, “U.S. policyis responsive—there needs to be a clear request from a recognized central authority before any action can proceed, and the authority
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requestingaction must have an effective jurisdiction and be able to implement measures designed to protect cultural heritage. In wartime, these require-
ments may be compromised.” Neil Brodie, Spoils of War, 56:4 ARCHAEOLOGY 16, 19 (July/Aug. 2003). In addition to the burdens imposed by the CCPIA
process, from the time a request is submitted to imposition of import controls, it can take anywhere from several months to several years.

' The Cultural Property Advisory Committee consists of 11 members, appointed by the President. Three represent the interests of the archaeological/
anthropological community, three are expertsin the international sale of art and antiquities, two represent museums, and three represent the public.

'* The statutory determinations are:

(A) that the cultural patrimony of the State Party is in jeopardy from the pillage of archaeological or ethnological materials of the State Party;

(B) that the State Party has taken measures consistent with the Convention to protectits cultural patrimony;

(C) that—
(i) the application of the import restrictions...with respect to archaeological or ethnological material of the State Party, ifapplied in concert with similar
restrictions implemented, or to be implemented within a reasonable period of time, by those nations (whether or not State Parties) individually having a
significantimport trade in such material, would be of substantial benefitin deterring a serious situation of pillage, and
(ii) remediesless drastic than the application of the restrictions set forth in such section are not available; and

(D) that the application of the import restrictions. . .in the particular circumstances is consistent with the general interest of the international community

in the interchange of cultural property among nations for scientific, cultural, and educational purposes.

19U.S.C.§2602 (a)(1).

!¢ Such abilateral agreement may notlast more than five years but it may be renewed an indefinite number of times. 19 U.S.C. § 2602 (e).

1719 U.S.C.§2606 (a) and (b).

8 19U.5.C.§2602 (a)(1)(A).

1 See O’KEEFE, supranote 1,at 69-73.

0 1d.at 70-71 (quoting Mark Feldman and Paul Bator). As Feldman commented, “I don’t think we’re talking about crisis situations in any technical sense.
What is meantissituations thatare serious in the sense that there is jeopardy from the pillage of archaeological or ethnological material.” Mark B. Feldman,
Proceedings of the Panel on the U.S. Enabling Legislation of Import, Export and Transfer of Ownership of Cultural Property,4 SYR.]J.INT'LL. & COMM. 97,
125(1976).

2 19U.S.C.§2602 (a)(1)(B).

2 19U.5.C.§2602 (a)(1)(C).

# Senate Report 97-564, at 27.

2 19U.S.C.§2602 (a)(1)(C)(ii).

» Many nations thatare rich in archaeological resources have vested ownership of those antiquities that are still in the ground in the nation. Courtsin both the
United States and the United Kingdom have held that artifacts that are removed without permission of the nation are stolen property. See, e.g., U.S. v. Schultz,
333 F.3d 393 (2d Cir. 2003) (holding that antiquities removed from Egypt in violation of its 1983 national ownership law are stolen property and affirming the
conviction of the dealer, Fredrick Schultz, for conspiring to deal in such antiquities); Gov’t of the Islamic Republic of Iran v. Barakat Galleries Ltd., Court of
Appeal (Civil Division), EWCA Civ 1374 (2007) (holding that Iran can maintain a suit to recover antiquities allegedly looted from Iran). See also Gerstenb-
lith, Schultz and Barakat: Universal Recognition of National Ownership of Antiquities, 14:1 ART ANTIQUITY AND LAW 29-57 (2009).

% 18 U.S.C.§§2314-15.
77 Forfeiture ofillegally imported goods may be obtained for violation of several provisions of the Customs statute. See, e.g., U.S. v. An Antique Platter of Gold,
known as a Gold Phiale Mesomphalos c. 400 B.C., 184 F.3d 131 (2d Cir. 1999) (affirming forfeiture of antiquity under 18 U.S.C. § 545 that was imported by

means of false Customs declarations as to value and country of origin).

* The statute provides:

the President may enter into an agreement if he determines that a nation individually having a significant import trade in such material is not implementing,
oris not likely to implement, similar restrictions, but--
(A) such restrictions are not essential to deter a serious situation of pillage, and
(B) the application of the importrestrictions. .. in concert with similar restrictions implemented, or to be implemented, by other nations (whether or not
State Parties) individually havinga significantimport trade in such material would be of substantial benefit in deterring a serious situation of pillage.
19U.S.C.§2602 (c)(2). Contrary to what James Fitzpatrick has asserted, thisis a plain reading of the statute and not an elimination of the third determina-
tion’s requirements. See James F. Fitzpatrick, “Falling Short—Profound Failures in the Administration of the 1983 Cultural Property Law,” Panel: Interna-
tional Trade in Ancient Artand Archeological Objects,” at p.8, note 15. Further, Iam not suggesting that the United States can act alone exceptin particular,
narrow circumstances.
# 19U.5.C.§2602 (a)(1)(D).
* Bonnie Magness-Gardiner, International Conventions and Cultural Heritage Protection, in MARKETING HERITAGE: ARCHAEOLOGY AND THE
CONSUMPTION OF THE PAST 27, 36 (Yorke Rowan & Uzi Baram eds. (2004).
*! Ttalian Code of the Cultural and Landscape Heritage, Legislative Decree No. 42 of 22 Jan. 2004, Article 67 (1) (c) and (d).
2 190U.5.C.§2602(e).
# 19U.S.C.§2603.
** The CCPIA provides:
the term “emergency condition” means, with respect to any archaeological or ethnological material of any State Party, that such material is—
(1) anewly discovered type of material which is of importance for the understanding of the history of mankind and is in jeopardy from pillage, dismantling,
dispersal, or fragmentation;
(2) identifiable as coming from any site recognized to be of high cultural significance if such site is in jeopardy from pillage, dismantling, dispersal, or
fragmentation which is, or threatens to be, of crisis proportions; or
(3) apartofthe remains ofa particular culture or civilization, the record of which is in jeopardy from pillage, dismantling, dispersal, or fragmentation which
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is, or threatens to be, of crisis proportions; and application of the import restrictions...on a temporary basis would, in whole or in part, reduce the
incentive for such pillage, dismantling, dispersal or fragmentation.
19U.S.C.§2603(a). The other requirements for abilateral agreement, such as the concerted action requirement, do not apply to emergency actions.

» 19U.5.C.§2603 (c)(3).
% [19U.S.C. §2604.

37

See http://exchanges.state.gov/heritage/culprop.html

38

Afulllist of States Parties is maintained on the UNESCO web site: http://portal.unesco.org/la/convention.asp?KO=13039&language=E&order=alpha.
¥ Export-Import Act,R.S.C. 1985, c. C-51 et seq.

# Protection of Movable Cultural Heritage Act 1986, section 14. For more detailed discussion of the Australian legislation, see O’KEEFE, supra note 1, at

100-06.
1 O’KEEFE, supranote 1,at 11.
2 1d.at73.
# The text of this Convention is available at: http://www.unidroit.org/English/conventions/1995culturalproperty/1995culturalproperty-e.htm.
* Protected Objects Act 1975, asrevised 2007.
5 Id.Part1,section2(1).

4 JId.Part1,section 10.

7 Tradein cultural objects within the European Union is regulated primarily through European Council Directive 93/7/EEC of 15 March 1993 on the Return

of Cultural Objects Unlawfully Removed from the Territory of a Member State,
# Dealingin Cultural Objects (Offences) Act 2003, Ch. 27.
4 Jd.Section 1, Subsec. 1.
%0 Jd.Section 2, Subsec. 2.
' O’KEEFE, supranote 1,at 11.
%2 Jd.Section 2, Subsec. 3.
% Loifédéral du20juin 2003 sur le transfert international des biens culturels (LTBC).
> Id. Article 7.
% Id. Article 8.

¢ Seehttp://www.bak.admin.ch/themen/kulturguetertransfer/01985/index.html?lang=en.

7 Arecently completed study by the Federal Justice Office of the Swiss law’s effectiveness showed that 400 investigations led to eleven cases reported by

the customs authorities. Switzerland Restores Image over Art Trafficking (June 4, 2010), available at: http://www.swissinfo.ch/eng/culture/Switzerland _
restores_image_over_art_trafficking.html?cid=9005486.
8 Implementation Act of 18 April 2007, section 6(2), sentences 1-3. BGBL.I. Nr. 21 (23 May 2007).

* The most recent nation to ratify the Convention, as of this writing, was Haiti, which ironically deposited its instrument of ratification just a month after the

earthquake of January 2010.

% 1970 UNESCO Convention on the Illicit Import, Export and Transfer of Ownership of Cultural Property (Implementation) Act (12 June 2009), available at:

http://www.wetten.nl [hereinafter “Implementation Act”].

o1 Seesupranote 38.

6 The explanatory memorandum for the implementing legislation specifically rejects the view of the United States that only Articles 7 and 9 need to be

implemented, stating that “[t]he Bill is based on a more balanced interpretation” of the Convention and “sets out to give as much meaning as possible to the
provisions of the Convention, in accordance with article 31 of the Vienna Convention on the Law of Treaties.”. 1970 UNESCO Convention on the Illicit
Import, Exportand Transfer of Ownership of Cultural Property (Implementation) Act Explanatory Memorandum, at 12 [hereinafter “Explanatory

Memorandum”].

 Implementation Act, supra note 54, Section 3.

¢4 Id. Section 10.

% Explanatory Memorandum, supranote 56, at 16. The explanatory notes refer to the 1995 Unidroit Convention’s equation of unlawful excavation atan

archaeological site with theft. See Unidroit Convention, supra note 38, Article 3 (2) (stating that “a cultural object which has been unlawfully excavated or

lawfully excavated but unlawfully retained shall be considered stolen, when consistent with the law of the State where the excavation took place.”).
% See supranote 38.
7 Council Regulation No 3911/92 of 9 December 1992 on the export of cultural goods; re-codified as Council Regulation (EC) No 116/2009 of 18 December
2008 on the export of cultural goods, OJ L 39/1,10.2.2009.

 Council Directive 93/7/EEC of 15 March 1993 on the Return of Cultural Objects Unlawfully Removed from the Territory ofa Member State.
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American Bar Association International Section

Spring Meeting
STEPHEN J. KNERLY, JR.

I. Introduction

The United States was one of the early
signatories to the United Nations
Educational, Scientific, and Cultural
Organization’s 1970 Convention on
Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural
Property (the “UNESCO Convention” or
the “Convention”).! The Convention was
the result of growing international con-
cern about the unscientific and often il-
licit excavation of archeological material
and the destruction of ancient monu-
ments and other ancient artifacts. While
the discovery and removal of archeologi-
cal material and ancient artifacts by or
through market countries was not new
in1970, he scale and pace of theillegal re-
moval of objects either from their arche-
ological context or from monuments or
other structures became a problem of
perceived ever-increasing magnitude
during the middle and latter portions of
the 20th century. The Convention crys-
tallized in many ways the differences be-
tween those countries rich in archeolog-
ical material and ancient artifacts (the
“Source Countries”) and those countries
that maintain significant art markets
(the “Market Countries”),? and sought to
bring their interests into alignment.
That the Convention was a controversial
attempt to establish an international
norm is demonstrated by the pace of
adoption of the Convention by countries
around the world. Many Source
Countries  quickly embraced the
Convention, at least by signing it, while
Market Countries, other than the United
States (and even the United States as dis-
cussed below) were reluctant to sign,
much less implement, the Convention.?

Il. Elements of the Convention

The Convention sought to provide inter-
national protection for a vast array of
material running the gamut from arche-
ological objects to floraand faunaand in-
cluding, amongst other things, stamps,

musical instruments and paintings. The
Convention did not accord automatic
protection to all such objects, but rather
contemplated a system whereby objects
stolen from museums and monuments
would be accorded special protection by
signatory countries, but other objects
would be the subject of bilateral or multi-
lateral discussions between Source
Counties and Market Countries. The
Convention called for the creation of a
system of export certification or permits
(Article 6 of the Convention) whereby
objects could be legally exported in a
fashion that would allow other countries
of the world, principally Market
Countries, to establish that an object had
been legally exported from its Source
Country.* Ideally, through bilateral or
multilateral agreements and a system of
exportpermits, Market Countries would
agree under the Convention to close
their borders to specific types or catego-
ries of objects exported from Source
Countries without a certificate or per-
mit. This export permit system was an
attempt to overcome the widely-held le-
gal proposition that the export laws of
one country will not be enforced by an-
other country. Viewed from the perspec-
tive of United States public policy, the
underlying principal is based upon a re-
luctance to have United States courts
actingasagents of aforeign country’s po-
lice through the enforcement powers of
the court.’

The passage of the Convention accel-
erated a debate which continues to this
day between those labeled as “protec-
tionist” or “nationalists” arguing for the
right of Source Countries to deal with
cultural property found within their
borders in any manner that they deem
appropriate versus the “international-
ists” or “universalists” who argue that
the creative work of mankind belongs to
everyone and should be freely traded,
collected and displayed for the benefit of
all. Both positions have their extremists,

and the debate has become increasingly
polarized over the last forty years.

1. Early Court Cases/

1973 Pre-Columbian Art

A.COURT CASES

Even though the United States signed
the Convention in 1972, implementing
legislation was to wait for more than ten
years. Faced with an important art mar-
ket on the one hand and the desire not to
encourage looting through an unregu-
lated market on the other, Congress took
many years to develop an acceptable
methodology for implementing the
Convention. In the meantime, the issue
of cultural property and its protection by
the United States moved in two different
directions, one to the courts and the oth-
er to targeted legislation by Congress. In
the case of the courts, in 1974 the Ninth
Circuit Court of Appeals upheld a dis-
trict court decision in a criminal case
finding that a dealer had conspired to vi-
olate and did violate the National Stolen
Property Act (the “NSPA”) by transport-
ingininterstate commerce asteleillegal-
ly removed from Guatemala.® The NSPA
provides that whoever receives, possess-
es, conceals, stores, barters, sells or dis-
poses of any goods, wares or merchan-
dise, securities or money of the value of
$5,000 or more, that have crossed a state
or United States boundary after being
stolen, unlawfully converted or taken,
knowing the same to have been stolen,
unlawfully converted or taken is guilty
of a crime.” In a short opinion which as-
sumed, without much analysis, that a vi-
olation of Guatemalan law could form
the predicate for a NSPA violation, the
Ninth Circuit upheld the conviction.

The predicate for a conviction under
the NSPA is that the object in question
must be “stolen.” In Hollinshead, the
courtbased its determination of theft on
the illegal taking from Guatemala. The

Continued on page 20
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Congress implemented
the Conventionin1983,
more than ten years after
the United States signed
the Convention and almost
ten years after passing
the Pre-Columbian Act.

case received little attention but was
soon followed by a series of decisions in
United States v. McClain.®

This case, which went up and down
between the district court and the Court
of Appeals for the Fifth Circuit, involved
an alleged conspiracy by a group of indi-
viduals to bring into the United States
and sell Pre-Columbian objects from
Mexico. The court, analyzing Mexican
law, determined that a 1972 legislative
enactment in Mexico declared owner-
ship over the objects involved and the il-
legal export of those objects after the
passage of that law made them “stolen”
for purposes of the NSPA. The defen-
dants’importation and transportation of
the objects into the United States, know-
ing that they were stolen, constituted a
conspiracy to violate the NSPA. Thus,
the Mexican national law formed the ba-
sis for a United States conspiracy convic-
tion. As a result of Hollinshead and
McClain, the United States courts recog-
nized the cultural patrimony laws® of a
foreign nation outside of the UNESCO
Convention context for the first time.!°

B. TARGETED LEGISLATION

While the courts were addressing cul-
tural property issues in a country-by-
country approach, Congress took a more
focused approach on specific types of ob-
jects.In1972, Congress enacted the Pre-
Columbian Monumental or
Architectural Sculpture or Murals Act,
19 U.S.C. § 2091 et seq. (2000) (the “Pre-
Columbian Act”). This Act focuses on a
specific type of objects - specifically
stone carvings, wall art, architectural
structures and architectural decora-
tions - that are a product of any Pre-
Columbian culture in Belize, Bolivia,
Columbia, Costa Rica, Dominican
Republic, Ecuador, El Salvador,
Guatemala, Honduras, Mexico, Panama,
Peru, or Venezuela and prohibits the im-
portation of any such objects into the
United States unless the object was ex-
ported from its country of origin before
June 1, 1973 or the importer presents a
certificate issued by the government of
the country of origin certifying that the
exportation was not in violation of the
laws of that country."

IV.CPIA

Congress implemented the Convention
in 1983, more than ten years after the
United States signed the Convention and
almost ten years after passing the Pre-
Columbian Act. With the 1983 adoption
of the Convention on Cultural Property
Implementation Act, 19 U.S.C. § 2601 et
seq. (the “CPIA”), Congressboth directly
implemented portions of the UNESCO
Convention and also created a proce-
dure, delegated to the Executive Branch,
for country-by-country implementation
of importrestrictions.

A.DIRECT IMPLEMENTATION - CULTURAL
PROPERTY

The direct implementation of the
UNESCO Conventionisfound at19 U.S.C.
§ 2607 (2000), implementing Article 7(b)
(1) of the Convention. The CPIA prohibits
the importation into the United States of
“cultural property,”? which is (a) docu-
mented as appertaining to the inventory
of a museum, religious or secular public
monument or similar institution in any
state a signatory to the Convention, and
(b) stolen from such institution after 1983
or after the date that the Convention had
entered into force for the subject country,
whichever date is later.

At the same time that the CPIA was
introduced in Congress, legislation was
also prepared to negate the decisions in
Hollinshead and McClain so that the
CPIA would then be the only (in addition
to the Pre-Columbian Act) United States
approach to restrictions on the importa-
tion and ownership of cultural proper-
ty.® The legislation to negate the court
decisions was, however, never passed
and, as later discussed, the result has
been, at best, a confusion of the legal im-
plications of collecting and, at worst, a
frustration of many of the intended con-
sequences of the CPIA.

B. EMERGENCY RESTRICTIONS AND
BILATERAL AGREEMENTS

In addition to the direct prohibition con-
tained in the CPIA and discussed above,
the CPIA presented a comprehensive
and complicated approach to restricting
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the importation into the United States of
two types of property, archaeological
and ethnological material. This portion
of the CPIA was intended to implement
Article 9 of the Convention.
Archaeological material is defined as ob-
jectsatleast 250 years old that are of cul-
tural significance and are normally dis-
covered as a result of excavation or ex-
ploration. Ethnological objects are those
that are the product of a tribal or non-in-
dustrial society and are important to the
cultural heritage of the people because
of their distinctive characteristics, or
rarity or contribution to the knowledge
of the origins or history of the people.**

The CPIA, as drafted, creates a pro-
cess that seeks to weigh the legitimate
interests of archaeologists, museums,
collectors, dealers, the public and the
foreign country’s efforts to protect its
cultural patrimony. All of these poten-
tially disparate considerations were to
bebroughttogether, atleast for consider-
ation, if not for harmonization, in the
Cultural Property Advisory Committee
(the “CPAC”), a committee created un-
der the CPIA to investigate and review
requests by State Parties to the
Convention and prepare reports, includ-
ing recommendations, to the President
and Congress.

For archaeological and ethnological
material, the CPIA creates two mecha-
nisms for the imposition of import re-
strictions. The first are emergency ac-
tions which are based upon a request for
import restrictions by a Convention State
Party because newly discovered material
is in jeopardy of pillage. The CPAC is re-
quired to make areport, including recom-
mendations, on such a request and, if the
statutory considerations are met, import
restrictions can be imposed by the
President for up to five years, and may be
extended for up to three years.” The sec-
ond method for the imposition of import
restrictions, and the more formal meth-
odology, is through the execution of a
memorandum of understanding - really a
bilateral agreement — between the State
Party requesting import restrictions and
the United States. Again, a number of cri-
teriaset forth in the CPIA mustbe metbe-
fore this method may be implemented,

many of which are designed to weigh the
differing considerations of various
groups both within and without the
United States.

For example, before the President can
enter into a memorandum of under-
standing, the CPAC must find that the
import restrictions, in conjunction with
efforts of other market countries, will be
of substantial benefit in deterring pil-
lage. Also, the requesting country has to
be undertaking efforts on its own to pro-
tectits cultural patrimony.!®

C.IMPORT RESTRICTIONS INITIALLY LIMITED
The first emergency actions and memo-
randa of understanding entered into un-
der the CPIA were targeted and limited,
both as to the types of objects involved
and the geographical location of those
objects. For example, early emergency
restrictions were imposed on objects of
the Moche culture coming from the
Sipan region in Peru.” Since those early
import restrictions, however, the
breadth and depth of import restrictions
have blossomed to the point where the
most recent memorandum of under-
standing, entered into with China, cov-
ers avast array of objects found in China
and created over a period of more than
75,000 years.'®

As the implementation of import re-
strictions has evolved, there has been
considerable controversy with respectto
the expansion of import restrictions as
well as the methodology by which CPAC
makes its recommendations and the
public availability of and access to their
decision making process.?”

V. Additional Court Decisions Post-CPIA
While the CPIA has been in place, nei-
ther the courts nor the federal govern-
ment have been silent on the use of pure-
ly domestic legislation to stop at the bor-
der, or seize after importation, cultural
objects illegally removed from a source
country. For example, the federal gov-
ernment seized a gold phiale allegedly il-
legally exported from Italy, brought into
the United States by adealer and sold to a
Manhattan collector. The country of ori-
gin and value of the object were misstat-
ed on the customs entry form. The gov-

ernment began a forfeiture action in the
districtcourt.?°In1997,the district court
found that not only was the phiale sub-
jecttoseizure because of these misdecla-
rations but also because Italy’s cultural
patrimony law declared such objects to
belong to the state and, therefore, the
phiale’s importation into the United
States after its illegal export from Italy
was contrary to law because the phiale
was stolen.”> On appeal, the Second
Circuit only upheld the forfeiture action
on the grounds of the misdeclaration,
but the district court decision again
brought into public awareness the possi-
bility that foreign cultural patrimony
laws could form the predicate for both
criminal sanctions and forfeiture pro-
ceedings involving cultural objects ille-
gally exported from a source country
and found in the United States.

Subsequent to the Steinhardt deci-
sion, the federal government brought a
criminal proceeding against a New York
dealer, Frederick Schultz,?? based upon
an alleged conspiracy to violate the
NSPA. Mr. Schultz had allegedly brought
into the United States objects illegally
exported from Egypt which, under
Egyptian law, were declared to be the
property of the state. In upholding his
conviction, the Court of Appeals for the
Second Circuit also addressed Mr.
Schultz’s argument that the CPIA was
the exclusive statutory pronouncement
on the subject of cultural property ille-
gally exported from a foreign country
and imported into the United States. The
court made short shrift of this argument
finding that the criminal laws were sepa-
rate, apart and distinct from the CPIA.

A number of forfeiture proceedings
have been brought using the predicate of
foreign cultural patrimony laws since
the Schultz decision. While they have
rarely resulted in reported court deci-
sions, they appear to have been effective
in forcing the turnover of the objects in-
volved through either abandonment by
the importer or settlement with the gov-
ernment.?

Government efforts to convict those
guilty of moving cultural objects across
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state lines that have been illegally ex-
ported from a country with a cultural
patrimony law or to seize such objects in
the hands of holders (even those who are
unaware of the “theft”) have not been
confined to the NSPA or the customs
laws. In an innovative approach that be-
gan with a conviction in 1993,%* the fed-
eral government has utilized provisions
of the Archaeological Resources
Protection Act*® (“ARPA”) to seize ob-
jects allegedly illegally removed from a
Source Country and transported into, or
in the United States. ARPA has anumber
of advantages over the NSPA in that the
scienter requirement is less restrictive
and the monetary limits lower than that
of the NSPA. A number of cultural patri-
mony laws have been used as the predi-
cate for seizures under ARPA including
Thailand, Peru and Italy.?

Interestingly enough, while numer-
ous cases utilize the NSPA or the cus-
toms laws or ARPA to indict and convict
those involved in trafficking or to seize
objects that have been illegally intro-
duced into the United States or trans-
ported across state lines, very few re-
ported cases have come under the
CPIA.” A number of possible explana-
tions exist for the more frequent use by
the government of other statutes.

For example, the CPIA forfeiture pro-
visions do have various defenses, in par-
ticular innocent owner and museum
specific defenses, and the CPIA is, except
for the direct imposition discussed
above, only applicable if emergency ac-
tion or a bilateral agreement is in place.
Furthermore, when using the NSPA,
ARPA or the customs laws, in order to
seize anobjectatthe U.S.border, the only
requirement to use the foreign patrimo-
ny law as a predicate is that there be a
clear enunciation by the foreign country
ofits declaration of ownership and that it
has undertaken measures to enforce its
laws in its own country. In contrast, to
obtain the necessary import restrictions
under the CPIA, a web of statutory re-
quirements must be met before the im-
port restrictions can be put in place and,
even when they are in place such restric-
tions are only prospectively applied.

One can ask whether the intent of the

drafters of the CPIA has been accom-
plished since its passage. While the CPIA,
regardless of arguments about its imple-
mentation, especially in recent years, set
outacomplex and, in many ways, thought-
ful process for the implementation of im-
port restrictions, the use of other laws,
such as the NSPA, the customs laws or
ARPA, have no such considerations.

There is arguably an issue for legiti-
mate debate as to the relevance of the
CPIA inthe United States today. For those
countries that do not have a cultural pat-
rimony law, but wish to curtail the impor-
tation into the United States of objects il-
legally exported from their country, the
CPIA does create a vehicle for the imposi-
tion of import restrictions by the United
States. Domestic legislation, such as the
NSPA or ARPA, does not, at this time, ad-
dress such purely foreign export restric-
tions. Other than those countries that do
not have cultural patrimony laws declar-
ing ownership, or those that wish to
broadenthe scope of potential U.S.import
restrictions beyond their cultural patri-
mony laws, one wonders what is the legal
significance of import restrictions im-
posed under the CPIA. Perhaps the best
way to answer that question is to look at
the actions of the federal government.
Very few actions have been broughtunder
the CPIA, while the government has ex-
tended the use of statutes like ARPA.

For importers, transportation compa-
nies, dealers, collectors and museums,
the result of judicial decisions and gov-
ernment enforcement hasbeento create a
hodgepodge of laws and regulations ap-
plicable to the acquisition of cultural
property. While the original intent of the
CPIA was to provide a single source for
knowledge of what could and could notbe
imported into the United States, the cur-
rent situation presents a mosaic of foreign
laws that must be studied and evaluated
before an acquisition can occur. This im-
poses a significant burden on the holders,
sellers and purchasers of cultural objects,
especially those who have neither the re-
sources nor the economic incentive, be-
cause of modest value, to undertake the
often difficult and sometimes inconclu-
sive task of determining what is and is not
legal in a foreign country. The research is

additionally hampered by imprecision in
foreign law, its availability and its transla-
tion. Perhaps the biggest concernisthatthe
CPIA was designed to effectuate policy de-
cisions made by Congress and to allow the
executive branch to continue to make poli-
cy decisions after its passage, but with
clearly enunciated standards. The use of
the NSPA, ARPA, customs laws, etc. in ef-
fect delegates policy decisions to law en-
forcement officials, the courts and foreign
countries. This could hardly have been the
intentof the drafters of the CPIA.

Rather than the piecemeal approach
currently in effect, perhaps now is the
time for a considered focus on a new
framework for the protection of cultural
property and appropriate market regula-
tion. This framework would hopefully
lead to a comprehensive and cohesive de-
termination of what is and is not legal in
the trade in cultural objects rather than
the current situation that effectively al-
lows foreign countries through their gov-
ernmental actions to determine whatis or
is not permitted under United States law.
Acknowledging that the current system
does not work is the first step. Developing
a comprehensive approach that balances
the responsibility not to promote looting
with the market’s legitimate need for
clarity and removing the government
from the costly and time-consuming role
of policing other countries’ domestic leg-
islative agendas is the next step. Any new
policy approach should:

»> Clarify thatanew CPIA is the only
law applicable to alleged illegal im-
portation, sale, purchase, transporta-
tion or possession of cultural property
from a foreign source country;

»> Provide arational and graduated
series of sanctions and forfeiture for
violations of the new CPIA thatinclude
reasonable exceptions and limitations,
some of which are already in the CPIA;

»> Limit the importrestrictions to objects
of important cultural significance;

>> Allow for emergency actions even
for countries that have not signed the
UNESCO Convention or have not
formally requested such actionsin
circumstances of demonstrated
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immediate danger to areas subject to market for objects that are not true
active illegal excavations; national treasures; and
»> Require countries seekingemergency  >> Require an open and collaborative
actions or bilateral agreements to processinarevised CPAC.
implement meaningful cooperation
onlongtermloans of atleast ten years, Would not legislation addressing
and preferably longer; these issues be better than the confusion
»> Require countries seekingemergency  thatreigns today with multiple laws and
action or bilateral agreements to court cases controlling the market with-
work towards the creation of alegal out cohesion, uniformity or precision? ¢
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Partner, Hahn Loeser & Parks LLP, 200 Public Square, Suite 2800, Cleveland, OH 44114-2316.
The United States signed the Convention in 1972, but did not accede to the Convention until February 12, 1983, when implementing legislation was passed.

The terms “Source Countries” and “Market Countries” while frequently used can be misleading as countries with significant and important archaeological
material may also have active art markets and vice versa, but the terms are so well known that they are used herein.

For example, by 1975, 23 countries had accepted or ratified the Convention, but France only ratified the Convention in 1997, the United Kingdom in 2002 and
Switzerland in 2003.

Thereis some confusion in the use of the term “country of origin.” Country of origin is often used to denote what is really the country of modern discovery of
anobject. In the customs context, country of origin means the country where an object was created. So a vase created by a potter in Greece and transported in
ancient times to Greek colonies in southern Italy, but excavated in the 20th century, would have Greece as its country of origin and Italy as its country of
modern discovery.

Foran interesting analysis of the policy issues (and a contrary position in dicta), see Gov’t of Islamic Republic of Iran v. The Barakat Galleries Ltd., [2007] EW
HC705 (Q.B.D.2007), rev’d, [2007] EWCA Civ. 1374 (A.C. 2007).

United Statesv. Hollinshead, 495 F.2d 1154 (9th Cir. 1974).

18 U.S.C.§§ 2314 and 2315 (2000).

United States v. McClain, 545 F.2d 988 (5th Cir. 1977), reh’g denied, 551 F.2d 52 (5th Cir. 1977), aff din part, rev’d in part, 593 F.2d 658 (5th Cir. 1979).
The term cultural patrimony law is used to denote an ownership law.

Subsequently, the Second Circuit adopted the same approach to the NSPA, this time based on Egyptian law, in United States v. Schultz, 333 F.3d 393 (2d Cir.
2003), cert. denied, 540 U.S. 1106, 124 S. Ct. 1051, 157 L. Ed. 2d 891 (2004).

Unlike general customs law, for purposes of the Pre-Columbian Act, country of origin means the country where the sculpture or mural was first discovered.
Foramore recent example of targeted legislation, see The Emergency Protection for Iraqi Cultural Antiquities Act of 2004 (title IIl of Pub. L. 108-429).

Cultural propertyisbroadly defined to include any article described in then Article I (a) through (k) of the Convention, in other words, a broad category of
objects thatinclude flora, fauna and musical instruments, collections, products of archaeological excavations, antiquities (more than 100 years old), etc.

S.2963,97th Cong. (1982).

16 U.S.C.§2601 (2000).

16 U.S.C.$§2603 (2000).

16 U.S.C.$§2602 (2000).

55 Fed. Reg. 19,029 (1990).

Memorandum of Understanding, http://exchanges.state.gov/heritage/culprop/chfacts/pdfs/ch2009mou.pdf.

For example, see, Ancient Coin Collectors Guildv. U.S. Customs and Border Protection, et al.,

CaseNo. 1:10-cv-0322 (D.Md). Also, see, Jeremy Kahn, Is the U.S. Protecting Foreign Artifacts? Don’t Ask, N.Y. TIMES (April 8,2007) (available at
http:www.nytimes.com/2007/04/08/artsdesign/08kahn.htmI?

_ r=1&scp=2&sq=Jeremy%20Kahn%20Don’t%20ask&st=cse) (last checked 8/10/10).

United Statesv. An Antique Platter of Gold, 991 F. Supp. 222 (S.D.N.Y. 1997), aff’d on other grounds, 184 F.3d 131 (2d Cir. 1999). This opinion is also frequently
referred to as the “Steinhardt decision.”

Id.at231.
United Statesv. Schultz,333 F.3d 393 (2d Cir. 2003), cert. denied, 540 U.S. 1106, 124 S. Ct. 1051, 157 L. Ed. 2d 891 (2004).

Forarecentexample, see United States v. One Ancient Egyptian Yellow Background Wooden Sarcophagus, (S.D. Fl. Filed October 8,2009). An earlier forfeiture
action, and one that was initially resisted by the holder, is United States v. One Red-Figure Calyx Krater, (C.D. Cal. Filed April 28,2004)

United Statesv. Gerber, 999 F.2d 1112 (7th Cir. 1993) (upholding a conviction based on a taking from private land in violation of state (Indiana) law).
16 U.S.C.§ 470aa et seq. (2000).

See Search Warrant in United States v. Charles W. Bowers Museum Corp.,No. 08-0093M (C.D. Cal. issued Jan. 19, 2008); United Statesv. Barchitta, Crim. No.
03-550-M (E.D. Va. filed May 30, 2003); United Statesv. An Archaic Etruscan Pottery Ceremonial Vase,No. 96 Civ. 9437 (JES) (S.D.N.Y. filed March 31, 1997).
In Barchitta, the government also alleged violation of the CPIA.

United States v. Eighteenth Century Peruvian Oil on Canvas Painting of the “Doble Trinidad,” 2009 WL 349280 (E.D. Va.).
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JAMES F. FITZPATRICK'

Mark Feldman’s opening remarks on
1970 UNESCO Convention on the Means
of Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property (the
“Convention”) perfectly lay the basis to
examine how Congress legislatively re-
sponded and, more significantly, how
the Executive Branch has carried out, or
in my view grossly distorted, Congress’
standards in the 1983 Cultural Property
Law.® As Mark said, it took Congress 10
years — until 1983 — to formally imple-
ment the UNESCO Convention.

During that period, I represented
dealers in antiquities and was therefore
in the middle of the legislative push and
pull. As a result, I believe I had a first-
hand view of what Congress, and the
parties, expected.

Of course, innumerable skirmishes ex-
isted, including customs procedures,
proof of presumptive ownership where
there was no clear provenance, condi-
tions to be met to justify an embargo and
membership on the Cultural Property
Advisory Committee. However, only one
central controversy delayed final passage.

In my view, the central blocking point
was the competing views whether, in ef-
forts to eliminate or minimize looting,
the United States should act as a moral
leader for the world (a view endorsed by
Representative Abner Mikva and the
House in a 1977-passed version of the
bill),* or whether the United States
should act only in concert with other art
importing nations so as to deal collec-
tively with specific problems of looting
inagiven source country. The dealer and
museum communities favored the latter
approach while archaeologists favored
the former. Notably, Section 9 of the
Convention expressly provided for a
concerted international response to any
significant instances of looting of cultur-
ally significant objects.’

The impasse was broken in 1982 with
general agreement in the Senate to in-

clude a requirement that any United
States action would be conditioned on a
concerted international response to a
particular, serious instance of looting.
Thus, the Senate Report stated:

“The concept that U.S. import controls
should be part of a concerted interna-
tional effort is embodied in article 9 of
the Convention and carried forward in
section [2602 of the CCIPA]. In previous
years’ consideration of various pro-
posals for implementing legislation, a
particularly nettlesome issue was how
to formulate standards establishing
that U.S. controls would not be admin-
istered unilaterally. The Committee
believes that the language now adopt-
ed...and which is agreeable to all private
sector parties that have contributed ac-
tively to the Committee’s consideration
of the bill, satisfies the twin interests of
obtaining international cooperation
while achieving the goal of substantially
contributingto the protection of cultural
property from further destruction.”

This agreement involving all parties
was incorporated in a series of provi-
sions in the CCIPA. First, Section
2602(@)(1)(0)(i) requires a Presidential
(or designee) finding that any U.S. im-
port restriction will be “applied in con-
cert with similar restrictions...by those
nations...individually having a signifi-
cant import trade in such material.”
Second, Section 2602(2)(c) explicitly
denies the President the authority to en-
terinto animportlimitation unless there
is a concerted international response to
the particular problem of pillage identi-
fied by arequestor nation.

Third, and perhaps most significant-
ly, under Section 2602(d), the President
shall, in a particular case, suspend our
MOU if other art importing countries
have not implemented “import restric-
tions” that are similar to our import re-
strictions.’

Spring Meeting, New York City, April 2010>

With this seminal issue settled, the
bill promptly passed the Senate and the
House acceded to the Senate version
with no further hearings, mark-ups, or
debate on thatside.

More than twenty-five years have
passed since the passage of the CCIPA.
This is an appropriate time to consider
how faithful has been the administration
of the CCIPA to its original text and in-
tent. Having been involved in passage of
the CCIPA aswell asactingas an advocate
in many of the subsequent administrative
proceedings, I have concluded that the
implementation of the CCIPA has depart-
ed dramatically from its text and its in-
tent. Specifically, I would like to discuss
the State Department’s decisions:

To essentially read the “concerted
international agreement” require-
ment out of the CCPIA;

To promulgate across-the-board
embargos extending to asource
nation’s entire cultural history, or
thousands of years of it;

To permit arequesting nation openly
tosellinits domestic markets the very
antiquities it wants to deny to the U.S.
market, thereby disregarding the obli-
gation for arequesting nation to take
appropriate self-help measures and, at
the same time, meaning that a United
States embargo could not be fully ef-
fective in deterringlooting.

To conductallits proceedingin the
tightest grip of secrecy, denying the
public the opportunity to evaluate

its activities;

To permit the MOU process to become
adiplomatic bargaining chip instead
of making decisions based on the cul-
tural criteria contained in the CCIPA.

The State Department has, through a se-
ries of contrivances, essentially made
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the “concerted international response”
requirement a nullity. This means that
unilateral action on the part of the U.S.
simply will result in diverting the United
States market to internal markets in the
source country or to other international
markets.

Thebrutal truth is that no other major
market country has imposed import
controls over the particular cultural ob-
jects that a source nation has asked us to
forbid entry of to the United States mar-
ket. But Congress’ purpose in crafting a
requirement that the United States must
be part of a concerted international re-
sponse from other art importing nations
in the material said to be looted, could
not have been clearer. Congress contem-
plated that a requesting country would
go to other market countries to seek im-
port controls there, or that the United
States would engage in multilateral dis-
cussion with such countries to agree ona
common procedure to deal with the re-
questing countries’ assertions of looting.
The point was, as the Senate Report stat-
ed, “to formulate standards establishing
that U.S. controls would not be adminis-
tered unilaterally.”® But that is exactly
what has happened; our detailed import
restrictions to meet a specific situation
of looting have not been part of a com-
mon effort with other market countries
— in any United States promulgation of
a MOU —; “U.S. controls” are in fact
“administered unilaterally.””

With one possible exception, the real-
ity is that no other market country has
been asked by a source nation to join in a
common effort with the U.S. to impose
import controls to stem looting of par-
ticular objects that endanger a nation’s
cultural patrimony. The U.S. is acting
alone, unilaterally.!® The result is that
United States museums, collectors and
the public are denied the opportunity to
study, appreciate and collect antiquities,
while the rest of the world goes its merry
way. How can the State Department so
cavalierly flout the clearly expressed will
of Congressthatthe President cannotact
unilaterally?

The answer is a series of contrivances
fostered by the State Department and
designed to read the clear multinational

response requirement out of the CCIPA.
None of them bears analysis.

Some have pointed to the number of
nations that have simply ratified the
Convention, without doing anything
more."! That might be satisfactory from
the point of view of a foreign nation, but
mere ratification does not satisfy the
U.S. statutory requirement that nations
providing a market in particular antiq-
uities join with us in a common enter-
prise to impose import controls to re-
spond to a particular instance of loot-
ing. Nothing in the terms of the statute
or its legislative history supports the
proposition that merely ratifying the
Convention constitutes joint action un-
der U.S. statute to deter looting through
import controls of particular artifacts.
Indeed, Article 9 of the Convention ex-
pressly contemplates market countries
acting in concert to respond to crisis
situations with import controls “in the
specific materials involved.” On its face,
this text clearly requires some joint ac-
tion beyond mere ratification of the
Convention."?

Others have pointed to the United
Kingdom’s refusal toimpose import con-
trols under the Convention, however it
hascriminalized certain objects without
export permits in the country.”® But such
criminal laws are not a comprehensive
customs bar to importing cultural ob-
jects into the country as ours is. Indeed,
the British have said that they will not
impose any customs and import restric-
tions on antiquities.* One knowledgeable
party has confirmed, in the context of the
Italian MOU proceeding, “there exist
no restrictions to imports of antiquities
from Italy into the United Kingdom.”*

The law isascatter-shot criminal pro-
vision, depending on proof of criminal
intent. Significantly, United Kingdom
officials have stated there have been no
prosecutionsbroughtinthe sevenyear
history of the 2003 Act.’* That unen-
forced provision, simply on the shelf,
cannot qualify as meaningful, particu-
larized cooperation and “concerted ac-
tion” with the U.S. in dealing with the
looting problems of countries such as
Cambodia, Cyprus, Peru or China. The
resultis that the United Kingdom, one of

the world’s major markets in cultural ob-
jects, has no effective process to ban im-
ports of cultural objects allegedly looted
from a source country. Markets in the
United Kingdom are thus unaffected
while U.S. markets are closed.

There is also reference to aset of rules
promulgated by the EU, but analyses and
reports on the administration of these
rules confirm that they fall far short of
any comprehensive, enforced import
ban aswe impose.”

Finally, there is the argument that
Congressreallydidn’t meanitwhenitre-
quired a multinational response.’® This
argument expands a narrow, clearly de-
fined exception so as to read the require-
mententirely outofthe CCIPA. Congress
did not want “the formula measuring the
presence of a concerted effort” to be “so
mechanical” asto preclude United States
participation in a concerted effort if a
given market country did not agree to
import controls.” But that exception ap-
plied only if the United States action, in
concert with other market countries,
will contribute to stopping looting.

To meet this special situation,
Congress adopted “a limited exception
to the general requirement of a multina-
tional response.”?

The procedure is for the President (or
his designee) to “identif[y] the signifi-
cant importing nations the participa-
tion of which ordinarily would be ex-
pected to comprise a concerted interna-
tional effort.” Once that list has been
established, a MOU can be entered
“without the participation of all such
nations.”?? But the President must first
determine that:

Participation by the recalcitrant
“particular such nations” is “not
essential to deter pillage”; and

United States import controlsin
concertwith actions of other nations
“havingasignificantimport trade”
would be a substantial benefit to
deterringaserious situation of pillage.?

Thus, the process contemplates that,
for example, if the President finds five
nations other than the United States that
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have significant trade in the particular
antiquities at issue and one of the five
won’tenter into a concerted response, he
or she can proceed with a MOU — if that
recalcitrant nation’s participation is “not
essential” and that action by the United
States and the remaining market coun-
tries, in a concerted response, will be of
benefit to deter pillage. It has been sug-
gested by Ms. Gerstenblith that this ex-
ception provides a blank check for the
United States to act unilaterally.?* Under
that view, there is no need for any con-
certed response in any circumstance.
That view simply cannot be squared
with the text of the statute; it would read
out entirely the central Congressional
goal of ensuring that the United States
not act unilaterally. The exception
would swallow the rule.

But, unilateral action has become the
sad reality in the administration of the
CCIPA. The clear Congressional intent
that we would join with other nations
significantly engaged intrade in particu-
lar goods has never been realized, or
even pressed by our government. The
State Department, and its lawyers, have
effectively eliminated this element of
the CCIPA, and refuse to discuss its legal
rationale.?

The State Department has approved in
recent years across-the-board embar-
goes of all cultural objects whether they
are important cultural objects subject to
pillage or insignificant baubles. I believe
that the statutory requirement that em-
bargoed objects be of “cultural signifi-
cance” haslargelybeenreplaced with the
concept of “archaeological significance.”
To the contrary, as Mark Feldman has
stated, “The idea is to have the legislation
reflect our general support for the inter-
national movement of art.”2°

Jack Josephson, former CPAC
Chairman, hassaid in this regard:
“There can be little doubt about the sym-
pathies of the framers of this law, who did
not wish for unfair or blanket embargoes.
Unfortunately, rarely has the Committee

membership been in conformity with the
CCIPA.*

In addition, another former CPAC
member, Kate Fitz Gibbon, has said:
“Import restrictions in crisis [“emergen-
cy”] situations will have broad support,
not only on the Committee but domesti-
cally and globally, from every faction of
the world. Placing dubious construction
on the law and imposing blanket restric-
tions will not. Too many times when
Congress intended the Committee to use
a scalpel, it has used a club.” IFAR
Journal, p. 35.

That the CCIPA did not contemplate
across-the-board embargoes is con-
firmed by the text of the CCIPA itself; its
evolution from a broad authorization for
Presidential authority to narrow, cir-
cumscribed power; and the relevant leg-
islative history of the CCIPA.

First, a look at the text of the statute.
Section 2602()(2)(A) of the CCIPA
grants the President limited authority to
restrict the import of “the archaeological
or ethnological material...the pillage of
which is creating the jeopardy to the cul-
tural patrimony of the State Party...”?
The language “the pillage of which”
modifies the phrase “the archaeological
or ethnological material.” This limiting
phrase means that any items within an
import ban must be pillaged and that
that pillage be jeopardizing the cultural
patrimony of the State Party in question.
This restrictive language reinforces the
conclusion that Congress intended to
limit the President’s agreement authori-
ty through the express language of the
CCIPA. Factual proof must be in the re-
cord that embargoed items were them-
selves subject to pillage and such pillage
jeopardizes cultural patrimony.

Absent the language in § 2602(@)(2)
(A), the President arguably would have
authority under the CCIPA to restrict
the import of any and all archaeological

or ethnological material from a State
Party. Had Congress intended to give the
President such broad authority, it could
have and would have done so. Instead,
Congress chose to limit the President’s
authority by precisely defining the scope
of any importbar;therefore, thatexpress
limitation cannot be read out of the stat-
ute, giving the President broader author-
ity than was intended, as those adminis-
tering this Act have improperly done.
Because Congress chose to limit ex-
pressly the President’s agreement au-
thority with respect to import restric-
tions, the President may not agree to im-
port restrictions that are broader than
the express language of the statute; i.e.,
he or she may not agree to any import re-
striction on any objects not demonstrat-
ed to be involved in ongoing pillage.?

CPAC proceedings have not consid-
ered evidence of pillage of items within a
nation’s entire cultural history, or that
eachofthoseitemsisacritical elementin
anation’s cultural patrimony. For exam-
ple, the China MOU embargoed all ar-
cheological objects from prehistoric
times to the end of the Tang Dynasty.* It
is impossible to believe that China pre-
sented evidence of pillage of all such ob-
jects. Proof of selective instances of pil-
lage cannot under the terms of the
CCIPA be extrapolated to a wall-to-wall
bar ofeverything.

A look back at history: The State
Department in 1976 proposed H.R.
14171,* the first significant version of the
legislation ultimately enacted in 1983 as
the Cultural Property Implementation
Act. The proposal gave the President
broad, unrestricted authority to limit
imports.® To wit, the relevant proposed
language read: “[T]he President may en-
ter into an agreement...to restrict the im-
portation of such designated protected
objects, or classes of objects, of archeo-
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logical [sic] or ethnological interest...”*
Onits face, that the bill arguably gave the
President wide latitude to restrict im-
ports,because the limitinglanguage that
was ultimately enacted, i.e., “the pillage
of which [objects] is creating the jeopar-
dy,” was absent.** Thus, under the ex-
press language of H.R. 14171, the
President might have restricted the im-
portofabroad range of cultural property
even though that particular property
was not the subject of pillage that was
jeopardizing the cultural patrimony of
the State Party.*

The legislation was next introduced
in 1977 as H.R. 5643, 95th Cong. (1977)
and was referred to the Ways and Means
Committee. Although the initial lan-
guage of H.R. 5643 tracked the earlier
expansive language in H.R. 14171, when
the bill emerged from committee, the
provision granting the President agree-
ment authority was materially altered to
limit severely the President’s power. The
legislation contained the restrictive lan-
guage found in the current Act. Speaking
on the floor of the House, Congressman
Steiger noted the important limitations
on the President’s agreement authority:
“The bill gives the President authority to
enter into bilateral or multilateral agree-
ments...to restrict the importation of
particular endangered archeological [sic]
or ethnological objects.”?

Explicitly, the Committee indicated
its intention to limit the President’s
agreement authority by stating: “The [§
2602(a)] findings require a ‘serious situa-
tion of pillage’ and the authority is not
intended as ameans to deal with the gen-
eral problem of illegal exportation of
large amounts of cultural objects from
many countries.”?’

Thus, the Committee recognized the
potential for overreaching by the
President through the use of overly
broad import restrictions and sought to
address such potential abuse through its
amendments to the bill. The Committee
further contemplated that the President
would consider carefully and negotiate
these import restrictions and only after
such consideration and negotiation
would place restrictions on “specific ma-
terials..within the parameters of the

definition of ‘archaeological or ethno-
logical material.””*® Congress recog-
nized the potential for Executive Branch
abuse through the use of overly broad
importrestrictions in the bill as original-
ly proposed by the State Department.*
Congressman Steiger, expressing this
concern, noted in floor debate,

[the § 2602(a)] requirements should pre-
vent carte blanche coverage of numerous
artifacts...that could be said to have a re-
lation to a country’s national heritage but
which are not under threat.... [T]hese
limitations should discourage some
countries from trying to get the United
States indirectly to enforce vague or
nonexistent internal laws.*°

Therefore, the Committee amended
the bill to provide the President would
only be able to restrict the import of spe-
cific, well-defined objects or groups of
objects that are undergoing pillage.

Although Congress did not pass the
CCIPA until 1983, the language that
emerged from the House Ways and
Means Committee in 1977 remained in-
tact throughout the remaining consider-
ation and debate of the bill, including
Senate consideration of the CCIPA. A
narrow interpretation of the President’s
agreement authority based on the ex-
press language of the CCIPA therefore
remained firmly in place and was clearly
the intention of Congress throughout
consideration of the CCIPA. Thus, on
their face, wall-to-wall embargoes fly in
the face of Congress’ intent.

Congress spoke of archeological ob-
jects as limited to “a narrow range of ob-
jects...”"! Import controls would be ap-
plied to “objects of significantly rare ar-
cheological stature...”? As for ethnologi-
cal objects, the Senate Committee said it
did not intend import controls to extend
to trinkets or to other objects that are
common or repetitive or essentially alike
in material, design, color or other out-
standing characteristics with other ob-
jects of the same type...”*?

Not only was the scope of the CCIPA
meanttobe narrow, it was never contem-
plated that the President’s authority
would extend to restricting the import of

the entire cultural patrimony of a coun-
try.** Even more explicit is the statement
of Mark B. Feldman in 1978 hearings
stating, as the policy underlying H.R.
5643 and S. 2261, that the U.S. would ap-
ply import restrictions “to carefully de-
fined classes of cultural property...we
would not agree to a comprehensive sys-
tem of import controls applicable to all
cultural property.”*®

Mr. Feldman described the position of
the State Department further when he
added:

[§ 2602(a)(2)] requires negotiation on a
case-by-case basis of the specific materi-
als to which import controls are to be ap-
plied.... [IJmport controls would only be
applied to specific categories of archeolog-
ical [sic] or ethnological objects from par-
ticular countries and only after agree-
ments had been negotiated with those
countries and detailed regulations issued
by the Treasury.*®

Mr. Feldman added:
[OJne misconception that is commonly
stated is that this legislation could result,
or would result, in a total blockage of the
import of art to this country. That is, I
think, just a fundamental misunderstand-
ing of the legislation on several counts.
First, the scope of the legislation, the im-
port bar, is very limited: it applies only to ar-
cheological [sic] and ethnological material.
Second, import bars would apply only
to particular categories of objects. They
would be negotiated over time, and it would
take along time, and they would be discrete
— that is to say, they would be circum-
scribed by the terms of the agreement.”™’

Inresponse to written questions on H.R.
5643, the State Department again indi-
cated its opinion that only narrowly de-
fined objects or classes of objects would
berestricted:
Question 7. How are the import restraints
contained in the bill going to be adminis-
tered?

Answer 7. [W]e would expect such vol-
umes to be very limited as the agreements
to be negotiated would apply only to care-
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fully defined categories of archaeological
and ethnological material **

I believe this view is confirmed in the
Congressional testimony, which con-
templates the protection of certain, spe-
cific objects or classes of objects. My rec-
ollection is that each time the question
was raised regarding the circumstances
under which it would be appropriate for
the President to act, the government of-
ficial testifying before Congress re-
sponded by mentioning the pillage of
specific sites and the protection of spe-
cific objects or classes of objects. Never
was it asserted that it might be appropri-
ate for the President to agree to restrict
the import of all objects within the cul-
tural patrimony of a particular country,
whether or not they were subject to pil-
lage and whether or not they satisfied the
other demanding criteria of the CCIPA.

Therefore, the text and the legislative
history of the CCIPA clearly and consis-
tently confirm Congressional intent to
limit the President’s agreement authori-
ty to well-defined, specific objects or
classes of objects that are subject to pil-
lage. Nothingindicates that Congressin-
tended for the President to have un-
bounded authority to restrict the import
of the entire cultural patrimony of any
country.

Notwithstanding the requirements of
the CCIPA, no real requirement exists
that a United States MOU will be effica-
cious in deterring looting.*” The theory
of the statute is simple economics: if de-
mand from market countries for antiqui-
ties is reduced, then the supply of looted
antiquities from source countries will
diminish. As pointed out above, without
a concerted international effort involv-
ing market countries across the world,
undiminished imports by those market
countries will fuel demand, and there-
fore, looting, under this theory. And
there simply is no international response
to bar imports from source countries.

Moreover, the CPAC and the State
Department may overlook the case
that often source countries seeking a
United States embargo permit the
open, legitimate sales in their markets
of the very items they wish to deny the
American public.

In the CPAC proceedings leading to
the MOU with China, representatives of
antiquities dealers presented page after
page of Chinese antiquities that were
coming up for contemporary auctions in
anopen, legitimate publicsalein China.*
These very same objects were the sub-
ject of the Chinese embargo request and
were included in the China-United
States MOU. If it is said that the sale of a
Chinese antiquity in Boston fuels de-
mand, why doesn’t the sale of the very
same antiquity in Beijing fuel the same
demand?

China itself is now the largest market
in the world for Chinese antiquities.* Its
market has exploded and the public mar-
ket in China is likely larger than all the
rest of the world combined. If the goal of
the statute is to stop looting by cutting
demand, the place to start is in the do-
mestic Chinese market. Without such
action — and comparable import restric-
tions for other market countries for
Chinese antiquities — demand simply
will not be abated. Beyond that, permit-
ting a source country to sell publicly the
same objects it asks to be denied to
United States museums is directly con-
trary to the statutory requirement that a
requesting nation undertake effective
self-help measures to stem a problem of
looting.>

The State Department’s imposition of a
tightlid of secrecy on all CCIPA proceed-
ingsis directly contrary to law, as well as
to President Obama’s commitment to
open up his Administration to the sun-
shine of public scrutiny.®® Moreover, the
Attorney General has said, “An agency
should not withhold information simply
because it may do so legally. I strongly
encourage agencies to make discretion-
ary disclosures of information. An agen-

cy should not withhold records merely
because it can demonstrate, as a techni-
cal matter, that the records fall within
the scope of a FOIA exemption.”*

Former CPAC member Kate Fitz Gibbon
has described the CPAC procedures:
“Source nation requests are secret; they
are summarized and made public. CPAC
staffwork is secret. Meetings are conduct-
ed in secret. They are tape recorded, lest
one say the wrong thing, and ‘big brother’
hears. Staff’is not forthcoming with infor-
mation.”*

The mania for secrecy was initially ra-
tionalized that releasing information
supporting a source nation’s case would
provide a “road-map” for looters. Kate
Fitz Gibbon replied:

“The argument that looters will use the
Committee briefing materials to seek out
sites is ridiculous. In one briefing report
that we received, eighty percent of the
items were things from eBay — showing
there was a market.”

Or if there was sensitive material, the
State Department “could mark out the
police information” and not make that
public.”’

On this point, Chairman Kislak said:
“The sites were indicated in their requests
and the looters had already been there.
I think that’s a rather weak argument.”

A furtherrationale is that transparency
would endanger our diplomatic rela-
tions. Chairman Kislak’s response:
“[Maybe others] heard state secrets dis-
cussed. I never did. I never heard anything
that was diplomatic material.”°

And former CPAC Chairman Jack
Josephsonrejected the bizarre assertion
thatrelease of materials would make it dif-
ficultto negotiatea MOU, when he stated:
“[T]he countries are coming to us asking
for a favor. How on earth would transpar-
ency affect that?” *°

Indeed, a source nation’s request for
secrecy may be nothing more than a re-
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sponse to prompting by the Committee
staff that has an interest in keeping their
work sheltered from any public scrutiny.®

This pattern of secrecy has been sharply
criticized by the recent Chairman of
CPAC. Thus, Jay Kislak, CPAC
Chairman from 2003 to 2008, stated:
During my tenure as Chairman of CPAC, I
became concerned about the secretive op-
erations of the Cultural Heritage Center
[which supervises CPAC operations] and
its lack of transparency in processing re-
quests for import restrictions made on be-
half of foreign states. I believe this lack of
transparency has hampered the ability of
museums, private parties and others to
make useful presentations to CPAC. I also
believe that this lack of transparency has
also hampered the ability of CPAC to pro-
vide recommendations to the executive
branch about the best way to balance ef-
forts to control looting at archeological
sites against the legitimate international
exchange of cultural artifacts.

I believe that the release of details of
foreign requests for import restrictions
could promote transparency and allow
CPAC to be better able to make recom-
mendations. I also believe that the release
of CPAC’s reports in full could also pro-
mote the same goals. I do not believe that
release of this material after a decision has
been made will discourage CPAC mem-
bers from discussing the merits of each
case. To the contrary, release of CPAC re-
portswill allow interested parties to frame
their arguments more effectively when
import restrictions come up for renewal
every five (5) years. In addition, release of
this documentation will also promote the
accountability of Cultural Heritage
Center Staff to both CPAC and the public
atlarge.®

This secrecy has largely protected
State and CPAC from any meaningful
public scrutiny. In earlier days, USIA
(predecessor to State) released, under
Freedom of Information procedures,®
the CPAC report on the Canadian MOU
and the higher official response to that
recommendation. That release permit-
ted a detailed examination of the record
that demonstrated that, in fact, there

was no serious crisis of pillage and loot-
ing in Canada, but that the U.S. was sim-
ply asked toaid Canadainits administra-
tion of Canadian export control laws;
clearly not a justified rationale for a
United States embargo under the
CCIPA.** The ability to evaluate the un-
justified initial CPAC decision and USTA
promulgation of the Canadian MOU was
instrumental in the ultimate denial of
the Canadian request for an extension of
its MOU.%

The State Department under the cur-
rentadministration is refusingto release
the recent CPAC report on the China
MOU.® Thus, one cannot know how the
CPAC dealt with two key issues:

How can a concerted international
response to asserted problems of loot-
ingin China exist where other major
markets such as Japan, Singapore,
Taiwan and the United Kingdom have
no importrestrictions?

How an efficacious United States
MOU existif Chinaitselfis the major
market for Chinese antiquities and its
domestic auction houses are selling
the very items that are denied to
United States markets under the
China MOU?%

The State Department has been errat-
ic in its position toward releasing CPAC
reports. Inthe mid-1990s, USIA released
the full record of the CPAC report and
subsequent USTA action in the Canadian
and Peruvian MOUs in response to a
Freedom of Information request.®®
Likewise, the Italian CPAC Report was
released (only after appeal), providing
much greater insight into the CPAC ra-
tionale for its decision.

Now, as noted, it refuses to release the
China CPAC reportand the Cypriot
report.” However, Chairman Kislak has
sharply criticized that decision:

“I believe that the release of CPAC’s re-
ports would promote [transparency]
goals. I don’t believe that the release of
this material after a decision has been
made will discourage CPAC members
from discussing the merits of each case.”
Even more significantly, release of these
materials will “promote the accountabil-

ity of [State Department] Cultural
Heritage Center Staff] to both CPAC and
the public at large.”

These concerns have, for over a de-
cade,been pressed before CPAC,buttono
avail. Thus, in a letter of June 17,1999 ar-
guing for greater transparency of CPAC
procedures, of special note is the opinion
of CPAC legal counsel that the practice of
total secrecy of CPAC proceedings is one
of policy, notalegal requirement.” He is
correctthatthereisnolegal requirement
for the shroud of secrecy.

One other aspect of the CCPIA that
supports enhanced transparency has
been ignored. For an extended period,
there have been reports that counsel to
CPAC has warned members that any
conversations with outsiders on issues
before CPAC could constitute serious —
indeed criminal — liability.”?

Such a warning seems directly con-
trary to Section 2605(i)(2) which pro-
vides that any rules of confidentiality
should be drafted in a fashion to permit
“to the maximum extent feasible” mean-
ingful consultations by Committee
members with persons in the public af-
fected by proposed agreements under
the CCIPA.” This clearly contemplates
some measure of communication be-
tween CPAC members and private par-
ties or museums who will be impacted by
embargo decisions.

The initial rationale for not releasing
any information contained in a source
country’s request was that this material
could provide a “road map” for potential
looters to go to particular locations. But
that does not hold up in the current con-
text with nations asking for a comprehen-
siveban onits entire cultural history.”

As counsel of CPAC stated, these se-
vere restrictions on transparency are a
matter of policy, not law. For the reasons
set forth by Chairman Kislak, the cur-
rent policy of shutting out the public sim-
ply results in a lack of transparency, to
the detriment of the CPAC process itself,
and shelters State Department officials
from any legitimate examination and
critique of their actions.
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The MOU process has become a “bar-
gaining chip” for the State Department
initsdiplomatic dealings.”” Congress ini-
tially placed the administration of the
MOU processinthe USIA to try toinsure
that MOU decisions were made on the
basis of cultural issues rather than diplo-
matic considerations.
There are two indications that this
Chinese wall has broken down:
The Canadian MOU went into a black
hole from 1989 t0 1995, when Canadian
officials came to Washington to pro-
test the Helms-Burton Act. The dor-
mant MOU was resuscitated and re-
leased as a ‘deliverable” to assuage
Canadian outrage at Helms-Burton.
The State Department recently ex-
panded the scope of the Cypriot MOU
to extend it to apply to coins, which the
CPAC had voted against. Then they
said there was no disagreement be-
tween officials at State and the CPAC.
What I believe most likely happened
was representations from Cypriot dip-
lomatic officials to the State
Department, which led to the expan-
sion of the MOU to include coins. State
Department officials later joined
Cypriot officials to acknowledge this
embargo and to express our apprecia-
tion of Cypriot cooperation with our
“War on Terror.””®

What should be done to assess fairly
whether the State Department has gone
seriously off course, as I believe it has?

Recourse to the courtsis nota favored
alternative. That approach is costly, time
consuming and would face stiff govern-
ment opposition to any judicial evalua-
tion of the stewardship of the CCIPA. It
would also be difficult to frame a judicial
challenge to look comprehensively
whether State has faithfully adminis-
tered the CCPIA.

Likewise, interesting Congress in re-
visiting this issue at this time -- with the
myriad major policy issues facing it on
other fronts — would be difficult.
Congress did make one attempt to re-
form CPAC procedures in the late 1990s,
but that occurred mainly because a

Senate sponsor of the bill, Daniel Patrick
Moynihan of New York, felt that the ini-
tial policies and terms of the CCIPA, of
which he was a major draftsman, had
been so significantly subverted.

The better approach might be for the
American Bar Association, and its

International Law Section, to commis-
sion a series of studies to examine how
faithfully to the statute the MOU pro-
gram has been administered. That kind
of forum would provide the State
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Department the opportunity to publicly
describe its interpretation of the law
(which it has refused to do to date) and
hold that up to the text and intent of
Congress in the law’s promulgation.
This would serve as a foundation for
further changes in the law, or prefera-
bly, for the State Departmentitselftore-
form its procedures to comply with
Congress’ intent.
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Mr. Fitzpatrickis a Senior Partner of Arnold & Porter,a Washington, D.C. law firm. He teaches a course on cultural property law at the Georgetown Law
School. For many years, he represented antiquities dealers in legislative, administrative and judicial proceedings involving the international movement of
antiquities.

This panel discussion is referred to herein as “ABA Panel.”

Convention on Cultural Property Implementation Act, 19 U.S.C. §2601 (herein the “CCPIA”).

See H. REP.REPORT, 95-615, at 8 (1977): The concern that United States action alone will be ineffective in meeting the objectives of the Convention and only
continue the flow of objects to non-participants is alegitimate one. However, the committee believes the United States should take a moral stand and exercise
itsleadership as the major art-importing country by implementing the Convention, thereby helping to remove an incentive to serious pillage by prohibiting
entryinto the United States art market of objectsillegally exported of importance to the cultural patrimony of States Parties irrespective of whether other
countries continue to tolerate such illicit trade (emphasis added.)

Conventions on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property, Nov. 14,1970, 823 U.N.T.S.
231(1972) (herein, “UNESCO 19707, or the “Convention”).

S.REP.,97-564,at27 (1982) (emphasis added) (herein “Senate Report”).

Note the statutory provisions relating to an “emergency” situation —with very demanding standards — do not require concerted action. See 19 U.S.C. § 2603.
Senate Report, at 27.

Jack Josephson, Chair of the Cultural Property Advisory Committee (“CPAC”) from 1990-1995, has said: “The law is very specific on the requirement that
public diplomacy by the State Department must be invoked in order to prevent the dispersal of embargoed cultural property to markets in other countries,
thereby simply transferring sales overseas. I never saw that happen...” 10 IFAR Journal (Nos. 3 &4), at 33 (2008/2009) (herein, the “IFAR Journal”). Further,
he said, “the CCIPA calls for the State Department to enlist and encourage other artimporting countries to embargo importation of the same material
excluded from the United States. This has never been done...” Letter from Jack Josephson, Chair of CPAC to Senator Daniel Patrick Moynihan, dated January
21,1999 (in possession of the author).

Switzerland has now adopted a procedure similar to ours. Loi federal du 20 juin surle transfert international de biens culturels (LTBC). Itis unclear how
effectivelyis the enforcement of any importban.

This position has been advocated by Professor Patty Gerstenblith, whose views consistently support foreign source countries and archaeologists and
consistently present positions adverse to U.S. interests. See Gerstenblith, United States Implementation of the 1970 UNESCO Convention, at 8, ABA Panel.
Asthe Senate Report noted, at page 24, the Convention requires: “where a state party’s cultural patrimony is in jeopardy from pillage of identified types of
[cultural objects], the parties agree to apply import controls or other appropriate corrective measures.” This clearly confirms that, under our view, there is
action required under the Convention beyond simply ratifyingiit.

Gerstenblith, at 10, ABA Panel.

Butcf., “...the Convention does not impose any new onerous burdens on the U.K. or individuals,” noting that it “largely reflects” the EU policy re return of
cultural objects without export permits. See U.K. Department of Culture, Media and Sport, The 1970 UNESCO Convention— Guidance for Dealers and
Collectors of Cultural Property”, [PAGE] (YEAR) (copy in possession of the author]. Further, “Although the [UNESCO] Convention has been ratified by the
United Kingdom, no legislation has been introduced to implement it, apparently because the government is of the view that existing legislation is sufficient to
enable the United Kingdom to comply with its obligation under the Convention.” Iran v. Barakat Galleries, Ltd., 2009 QB 22 [2008], Westlaw p 1, 31.

Letter from Pierre F. Valentin, Director, Public Affairs, Sotheby’s to Martin Sullivan, the Director of Public Affairs of Sothebys, to Martin Sullivan, Chair of
CPAC, dated of November 19, 1999 (in possession of the author).

An official of the U.K. Department for Culture, Media and Sport has confirmed, “To date no prosecutions have been made under the Dealing in Cultural
Objects (offenses) Act 2003.” Letter Letter of 4/7/2010 to Mark Dodgson, Secretary General, The British Antique Dealers’ Association, dated April 7, 2010 (in
possession of author).

See Rena Moulopoulos Neville, The European Experiment in Enforcing the Export Control Laws of Fellow Member States,” 5/2001 Artand Cultural Property
Newsletter of the International Bar Association Section of Legal Practice. See also Report on Application of Counsel Directive 93/7 EEC at http://www.
law_archaeology.gr/index.asp?c-3.

Gerstenblith, at 5, ABA Presentation.

Senate Report, at 28.

Id.

Id.

Id. (emphasisadded).
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Gerstenblith, at 5, ABA Panel.

Complaint, Ancient Coin Collectors Guild v. U.S. Dept. of State, Civ. Act 07-72074 (RSL) U.S. Dist. Court for the District of Columbia (April 20,2009).
Symposium, Proceedings of the Panel on the U.S. Enabling Legislation of the UNESCO Convention, 4 SyracuseJ. Intl. L. and Com. 97 (1976).

IFAR Journal, at 33 (emphasis added).

19U.S.C.§2602(a)(2)(A) (1994) (emphasisadded).

H.R. 14171, 94th Cong. § 1 (1976).

Memorandum Between the Government of the United States of America and the Government of the People’s Republic of China Concerning the Imposition of
Import Restrictions on Categories of Archeological Material from the Paleolithic Period through the Tang Dynasty and Monumental Sculpture and Wall Art at
least 250 Years Old, January 14,2009, TIAS...,implemented by importrestrictions, January 16,2009, 74 Fed. Reg. 2838-2844 (hereinafter “China-U.S.
MOU”).

94th Cong. (1976). The bill was referred to the Ways and Means Committee and in fact was a revision of an earlier proposal, S. 2677,93d Cong. (1973), which was
not considered in the House. See H.R. REP. NO. 95-615 at 3 (1977) (discussing history of the various versions of the bill leading to the amended H.R. 5643).
SUBCOMMITTEE ON TRADE OF THE COMMITTEE ON WAYS AND MEANS, 94TH CONG., 2D SESS., WRITTEN COMMENTS ON H.R. 14171, at 15
(Comm. Print 1976).

H.R.14171,94th Cong.§ 1 (1976). The bill contained similar provisions to those found in § 2602 (a) (1) of the current Act; i.e., it required the President to
make similar findings before he could enter into any restrictive agreements. See H.R. 14171, 94th Cong. § 1(1)- (4).

The Ways and Means Committee Report makes clear, however, that even in this early draft, proposed as it was by the State Department, the intent was still to
limit the scope of the President’s agreement authority. See SUBCOMMITTEE ON TRADE OF THE COMMITTEE ON WAYS AND MEANS, supra note 32,
at 15. (“Itisanticipated that the authority provided...would be used only in serious situations and the President would not use this authority to conclude general
agreements prohibiting the entry of all objects of archeological [sic] or ethnological interest ...or for prohibiting the entry of such objects when they are not in
danger.”) (emphasisadded).

SeeH.R. 14171, supranote 33,at§ 1.

Senate Report, at 25 (emphasis added).

H.R.REP.NO. 95-615at6.

Id.,at7 (emphasisadded).

See, e.g., 123 CONG. REC. 33,932 (1977) (statement of Cong. Steiger).

Id. (statement of Cong. Steiger) (emphasis added).

Senate Report, at 25.

Id.

Id.

See House Ways and Means Report, at 6, stating, “... the [§ 2602 (a)(2)] authority is not intended as a means to deal with the general problem of illegal
exportation oflarge amounts of cultural objects from many countries”.

Convention on Cultural Property Implementation Act: Hearing Before the Subcommittee on International Trade of the Senate Committee on Finance, 95th Cong.
17,at 18 (1978) (emphasis added).

Id.,at18.

Id.

Id., at 31 (written responses of State Department to questions submitted by Sen. Ribicoff).
See, generally 19 U.S.C. § 2602 (1994).

See China-U.S. MOU, supra note 30.

Seee.g., UNESCO Convention on Cultural Property; Hearings on HR 5643 before the House Subcommittee on Trade, 95th Cong. 20 (1977) (statement of
State Department official using an example of 150 Syrian tablets from 2400BC. See also 128 Cong. Rec. 18,282 (1979) (statement of Senator Matsunaga citing
asrationale for implementation the removal of specific antiquities from Herculaneum and Pompeii, bronze and gold tablets from King Midas’ tomb, etc.)

CCPIA, at§303(a)(1)(B).

See Barack Obama, “Memorandum for the Heads of Executive Departments and Agencies,” 74 FR 4685 (Jan. 21,2009).

Eric Holder, Memorandum for Heads of Executive Departments and Agencies regarding FOIA (Mar. 19,2009), available at http://www.justice.gov/ag/
foia-memo-march2009.pdf (retrieved Mar. 11, 2010).

IFAR Journal,at41.

Id.

Id.,at43.

Id.,at41.

Id.

Id.,at43.

Assix former CPAC members have said: “The State Department staffers who advise CPAC actively solicit foreign requests and help complete applications.”
Letter from Eugene Thaw, former CPAC member, to Honorable Charlotte L. Beers, Undersecretary for Public Diplomacy, DOS, dated April 29,2002 (letter
inauthor’s possession). Further, Professor Stephen Urice wrote: “The sole journalist to have taken a forceful opposing position [to State] was the late Steven
Vincent. For example, in The Secret War of Maria Kouroupas, 24 Art & Auction 62 (2002), Vincent argues that Maria Kouroupas, the staff director of CPAC,
discharges her dutiesin abiased manner (anti-collecting) thereby frustrating the compromise achieved by Congress after 11 years of debate when it enacted
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the CCPIAin 1983.”
Stephen K. Urice, Antiquities as Cultural Property: Dealing With the Past, Looking to the Future— An Introduction, ALI-ABA Course on Legal Issues in Museum
Administration, March 14-16, 2007 (copy in possession of the author).

62 Declaration of Jay I. Kislak, Ancient Coin Collectors Guiltv. U.S. Department of State, Civ. Act 07-72074 (RSL) U.S. District Court for the District of Columbia
(April 20,2009) (herein, the “Kislak Declaration”).

% Documentsinauthor’s possession (herein referred to as “Freedom of Information procedures”).
o+ See Fitzpatrick, Stealth Unidroit: Is USIA the Villain?,31 NYUJ of Intl. Law and Politics, No. 1, at 47 (1995).

% The State Department has claimed that the Canadian renewal request was denied in 2002 because “there was evidence that Canada had the problem of pillage

wellunder control.” See U.S. Dept. of State, Bureau of Educational Affairs, http://exchanges.state.gov/heritage/culprop/cafact.html. But, I believe, there
was never pillage in the first place to support the initial MOU.
% Complaint, Ancient Coin Collectors Guildv. U.S. Dept. of State, Civ. Act 07-72074 (RSL) U.S. Dist. Court for the District of Columbia (April 20,2009).

¢ Thearchaeologists’ professional association has acknowledged the impact of the domestic antiquities market onlooting. In ATA News of 3/20/09, an ATA

trustee said: “There is no way to know the true scope of the internal trade in antiquities in China. As the Chinese economy has soared over the past decade or
so, more and more Chinese collectors are buying Chinese antiquities, most of which in the past would have ended up in the international market. The site
destruction caused by looters in search of sellable objects is equally reprehensible, whether itis caused by domestic demand or by international demand.”

http://www.archaeological.org/news/advocacy/91

% Documentsin possession of author.

% Complaint, Ancient Coin Collectors Guildv. U.S. Dept. of State, Civ. Act 07-72074 (RSL) U.S. Dist. Court for the District of Columbia (April 20,2009).

70 Kislak Declaration, at 2.

I Inthisletter, as representative of antiquities dealers, I stated: “The past practice of total secrecy is one of policy, not of legal requirement. It is of great

significance that Richard Werksman, USIA Counsel to the Committee, confirmed yesterday that the decision to keep all this information and data confiden-
tialis a matter of policy. There is no legal requirement for this veil of secrecy. On that point, he is perfectly correct. Current policy should be reexamined and
revised.” Letter from James Fitzpatrick, as representative of antiquities dealers to Martin Sullivan, Chair of CPAC, dated June 17, 1999 (letter in possession of
the author).

Inthisregard, one former CPAC member said: “...when I asked CPAC’s [legal] counsel whether I could share a dissenting opinion with someone outside the
committee, I was told ‘you can, but itis probably the last thing you will do on this committee.” Letter of Gerald Stiebel, former CPAC member, to Sen.
Moynihan, dated October 14, 1999 (letter in possession of author).

72

73 This penchant for secrecy has given one side — the archaeologists — preferred access to the Committee. One former CPAC member has said: “When matters of

factand description of conditions oflooting were discussed, it was often after a presentation by and with the participation of an outside archaeologist
(sometimes a former member of the Committee). Never was outside expertise called or allowed from the collecting community — museums, private
collectors or dealers.” Letter of Eugene Thaw, former CPAC member, to Sen. Daniel Patrick Moynihan, dated January 21, 1999 (letter in possession of the
author).

7 The situation might be different in those emergency requests early in the history of CPAC where newly-discovered materials were beinglooted and coming
onto the market. See IMPORT RESTRICTIONS ON ARCHAEOLOGICAL MATERIAL FROM EL SALVADOR, 52 Fed. Reg. 34614-02 (1987); IMPORT
RESTRICTIONS ON CULTURAL TEXTILE ARTIFACTS FROM BOLIVIA, 54 Fed. Reg. 10618-02 (1989); IMPORT RESTRICTIONS IMPOSED ON
SIGNIFICANT ARCHAEOLOGICAL ARTIFACTS FROM PERU, 55 Fed. Reg. 19029-01 (1990); IMPORT RESTRICTIONS IMPOSED ON ARCHAEO-
LOGICAL ARTIFACTS FROM GUATEMALA, 56 Fed. Reg. 15181-01 (1991); IMPORT RESTRICTIONS IMPOSED ON SIGNIFICANT ARCHAEOLOGI-
CALARTIFACTSFROM MALI 58 Fed. Reg. 49428-01 (1993).

> One former CPAC member stated, “... the thrust of the Committee’s work is still to automatically ratify the archaeological position and at the same time,
never cross the requirements of the State Department in their desire to accommodate all source nations.” Letter of Eugene Thaw, former CPAC member, to
Senator Moynihan, dated January 21,2002 (letter in possession of the author).

76 SeeKislak Declaration, at 3. Seealso http://www.cyprusembassy.net/home/index.php?module=article&id=4077.
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