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Last year, the Commission issued its Notice of Proposed Rulemaking, Request for
Comments: Trade Regulation Rule on Unfair or Deceptive Fees (“Proposed Rule”).! The
Commission received more than 60,800 comments from different stakeholders, industries, and
viewpoints in response.? And for good reason: the Commission proposed a far-reaching, economy-
wide rule to police how a wide range of fees are disclosed or described to consumers.®> Commenters
raised a number of concerns about the Proposed Rule; for example, some questioned whether the
Commission could satisfy the requirements for Section 18 rulemaking, including “prevalence” and
“specificity,” given the Proposed Rule’s economy-wide scope;* other commenters questioned
whether addressing fees and pricing across all industries may be of vast political and economic
significance, implicating the Major Questions Doctrine;> and some raised practical industry-
specific compliance concerns due to overlapping and duplicative regulatory regimes.® Had the
Commission ignored the serious legal questions presented by an economy-wide Proposed Rule, I
would have voted against it. Fortunately, the Commission heeded commenters’ concerns and
substantially narrowed the Final Rule, focusing only on specific and prevalent unfair or deceptive
practices in live-event ticketing and short-term lodging.’

While I do not agree with every drafting choice in the Final Rule text, and the Final Rule
does not align exactly with my preferences, I support the issuance of the Final Rule for two reasons.

First, 1 believe the Final Rule comports with the strict requirements of the Commission’s
Section 18 rulemaking authority.® The Final Rule defines with specificity two practices present in
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live-event ticketing and short-term lodging that are deceptive or unfair—namely, omitting
mandatory fees or charges from the advertised price of live-event tickets or short-term lodging;’
and misrepresenting the nature, purpose, amount, or refundability of fees or charges for live-event
tickets or short-term lodging.'® By narrowing the Final Rule to focus only on live-event ticketing
and short-term lodging, the Commission marshals empirical evidence sufficient to demonstrate the
prevalence of these unfair and deceptive practices. Indeed, the Statement of Basis and Purpose
accompanying the Final Rule identifies Commission workshops and economic analyses on “drip
pricing” and hidden fees in the short-term lodging and live-event ticket industries specifically,'!
as well as economic research documenting consumer harm from these practices.'?

Second, the Final Rule helps protect consumers and competition, while also preserving
flexibility for businesses to engage in lawful advertising and pricing practices.!® The Final Rule
promotes greater price transparency, ensuring consumers understand the total price of live-event
tickets or short-term lodging and can easily compare different offerings.!* Price is an important
factor in consumers’ purchasing decisions.'”> Even more so now, given that inflation is harming
consumers. The Final Rule also promotes greater competition in the live-event ticketing and short-
term lodging industries. Honest businesses that lawfully advertise actual prices are harmed when
other businesses use hidden or deceptive fees; indeed, this practice undermines the ability of honest
businesses to compete on price.!® As commenters from these two industries have noted, the
requirements enshrined in the Final Rule will help level the playing field for all participants.'’
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Finally, with respect to the Statement of Basis and Purpose, my vote in favor of the Final
Rule should not be read as a full-throated endorsement of the entire 300-plus page document.
Indeed, parts of the Statement of Basis and Purpose address issues and make findings well beyond
the scope of the Final Rule. For example, I disagree with the Commission’s repeated conclusion
that there is substantial evidence that bait-and-switch pricing, hidden fees, and misrepresentations
about fees or charges are prevalent “throughout the economy.”'® And I disagree that the “evidence”
cited throughout in the Statement of Basis and Purpose is sufficient to show “prevalence” under
Section 18 for unfair or deceptive practices in other industries.!” While I believe that an economy-
wide rule mandating pricing disclosures requires Congressional action, the Commission should
not shy away from using its Section 5 enforcement authority to protect consumers harmed by
hidden or deceptive fees or charges in the interim.
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