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Oregon’s Property Rights Initiative, Measure 37: A Taste of Things to Come?

By Kathryn L. Gerla and Michael S. Schechter, Foster Pepper PLLC

I. Introduction

On Election Day in November 2004, Oregon voters
passed a far-reaching ballot initiative, Measure 37, requir-
ing thatstate and local government in Oregon “pay owners
or forgo enforcement when certain land use restrictions
reduce property value.”' This “pay or waive” initiative
went further than any other state property rights compen-
sation law,? and has led to a number of implementation
issues and lawsuits. In January of this year, a somewhat
similar initiative was filed with the Washington State
Secretary of State, Initiative 933, sponsored by the Wash-
ington Farm Bureau Federation. I-933 has already spawned
litigation—a ballot title challenge. This article provides an
overview of the status of Oregon’s Measure 37 and of I-933
in Washington.

II. Oregon Measure 37

A. Background Leading to Passage of Measure 37

For over three decades, the state of Oregon has had a
statewideland use system, similar to the subsequent Growth
Management Act (“GMA”) in Washington. In 1973, the
Oregon Legislature created a new state agency, the Land
Conservation and Development Commission (“LCDC”),
and authorized it to develop statewide planning goals.?
There are currently 19 goals that, like Washington’s GMA
goals, include the establishment of urban growth bound-
aries, preservation of agricultural and forest lands, protec-
tion of natural resources, and conservation of scenic and
historic areas and open space.* The goals are intended,
among other things, to concentrate development and
growth in urban areas and to restrict growth and protect
uses such as agriculture and forestry in rural areas. Local
governments are required to adopt comprehensive land
use plans and ordinances that meet certain statutory re-
quirements and are consistent with the statewide goals.’
LCDC reviews these actions for consistency, and officially
approves or “acknowledges” them if they comply with the
goals.® Oregon’s system has been recognized as a national
model for effectively controlling growth and urban sprawl,
while protecting the state’s farmland.”

Over the years, however, some property owners have
grown dissatisfied with Oregon’s land use system.® Mea-
sure 37 is not the first time Oregon voters have expressed
their discontent at the ballot box. After three unsuccessful
initiatives seeking to repeal the system, Oregon voters
passed Ballot Measure 7 in 2000.° That initiative was simi-
lar to Measure 37, requiring compensation when regula-

tions reduced property values, except that it amended the
state constitution.'” However, the Oregon Supreme Court
struck down Measure 7 because it amended two constitu-
tional provisions, in violation of Oregon’s requirement
that each constitutional amendment be voted on sepa-
rately."

Undaunted, the drafters of Measure 7 alleged that the
Supreme Court had subverted the will of the people, and
in 2004 proposed Measure 37 (“the Measure”).”? The
Measure’s supporters focused on the negative effects of
land use regulations on individual property owners as
their primary support for the initiative. Advocates drew on
significant anecdotal evidence, typically focusing on sto-
ries of government depriving farmers, the elderly, and
small business owners of the fruits of their life’s labors by
significantly reducing the uses and value of their property.
The example regulations ranged from buffers that could
eat up half or more of an owner’s acreage, to increased
minimum lot sizes preventing greater subdivision, to al-
lowing only farm or forestry uses on a piece of property.'
A consistent theme was “fairness” and the need to stream-
line the lengthy, burdensome process landowners face to
prevent the government from “taking” without paying.*

Opponents, on the other hand, criticized the Measure
on the basis that it would cost an extraordinary amount of
money, was unfunded, and would result in significant
litigation and red tape. The Oregon Secretary of State
estimated the administrative cost of simply responding to
claims under Measure 37, not including compensation to
landowners, would be $18 to $44 million a year for the state
governmentand $46 to $300 million a year for local govern-
ments. The amount needed to pay for compensation was
unknown.” Because the Measure was unfunded, oppo-
nents argued that its real source of impact would be the
waiver provisions (applying the regulations in effect when
the owner acquired the property). They argued that the
waiver would eliminate needed protections for farmers
and farmland as well as for the environment, result in
uncertainty for businesses, and devalue neighbors’” prop-
erty. It would create a hodgepodge of land use, undermin-
ing Oregon’s concept of land use planning.'®

Despite the fact that Measure opponents outspent
proponents two to one,"” Measure 37 passed with 61 per-
cent of the vote'® and took effect on December 2, 2004.

B. Measure 37’s Provisions
Measure 37’s primary operative provision requires
that state and local governments pay “just compensation”
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if the government enacts or enforces a land use regulation
“thatrestricts the use of private real property ... and has the
effect of reducing the fair market value of the property.”*
In other words, any reduction in fair market value as a
result of the regulation is compensable. If compensation is
paid, the amount due is the amount of reduction in fair
market value as a result of enactment or enforcement of the
regulation as of the date the landowner makes written
demand.”

“Land use regulation” is defined expansively in Mea-
sure 37:

(B) “Land use regulation” shall include:

(i) Any statute regulating the use of land or any
interest therein;

(i) Administrative rules and goals of the Land
Conservation and Development Commission;

(iif) Local government comprehensive plans, zon-
ing ordinances, land division ordinances, and trans-
portation ordinances;

(iv) Metropolitan service district regional frame-
work plans, functional plans, planning goals and
objectives; and

(v) Statutes and administrative rules regulating
farming and forest practices.”

The compensation requirement applies only to land
use regulations that took effect after the current owner or
a family member of the owner (going back to grandpar-
ents)? first acquired the property in question.” Measure 37
allows governments, in lieu of compensation, to “modify,
remove, or not to [sic] apply” the land use regulation, and
instead allow the property owner to use the property for
whatever uses were permitted at the time the owner ac-
quired theland.* Thisis the “waiver” provision. Unlike the
compensation requirement, which can reach back several
generations, the waiver provision only rolls back the laws
to those in effect when the current owner acquired the
property. These provisions require the government to
identify the current owner and family members, and deter-
mine when the property was acquired and whatlaws were
in effect at the relevant dates of acquisition. In an effort to
assist in this daunting task, the state Department of Land
Conservation and Development (“DLCD”) created a
webpage of prior land use statutes, statewide planning
goals, and administrative rules.” Some counties have done
the same.”

There are several other exceptions to the compensa-
tion requirement. Compensation is not required for land
use regulations that (1) regulate public nuisances; (2) pro-
tect public health and safety (but not welfare), “such as fire
and building codes, health and sanitation regulations,
solid or hazardous waste regulations, and pollution con-
trol regulations”; (3) are required to comply with federal

law; or (4) restrict use of property for the purpose of selling
pornography or performing nude dancing.”

Measure 37 also provides a number of parameters
concerning the administration of claims. First, just com-
pensation becomes due 180 days after the owner has made
awritten demand, if the regulation continues to be applied
to the subject property.® After 180 days have expired, the
owner has a cause of action for compensation in court and
can collect attorney’s fees, expenses, and costs reasonably
incurred in collecting the compensation.”

The various publicentities subject to Measure 37 claims
are authorized to create procedures for processing claims,
but the measure states that these procedures cannot be a
prerequisite to filing a court claim under the act.®* In
addition, failure to file a permit application cannot “serve
as grounds for dismissal, abatement, or delay of a compen-
sation claim.”*! If a claim is not paid within two years from
the date it “accrues” (which is undefined), that, in essence,
acts as a waiver and allows the owner to use the property
as permitted by the land use regulations in existence at the
time the owner acquired the property.*

C. Constitutional Challenge

Not surprisingly, given Measure 37’s controversial
nature, opponents of the Measure immediately challenged
its constitutionality. In January 2005, a broad coalition of
plaintiffs filed suit against the state and various other
agencies charged with implementing Measure 37. The
plaintiffs included a residential landowner and several
owners of farms and nurseries, all of whom owned prop-
erty near Measure 37 claimants; local farm bureaus; and
1000 Friends of Oregon.

The plaintiffs claimed that Measure 37, on its face,
violated the Oregon and United States Constitutions. They
asserted six primary bases in support of their claim: (1)
impairment of the plenary power to legislate; (2) violation
of equal privileges and immunities guarantees; (3) im-
proper suspension of laws; (4) violation of separation of
powers principles; (5) unlawful waiver of sovereign im-
munity; and (6) violation of procedural and substantive
due process guarantees.* On cross-motions for summary
judgment, the Marion County Circuit Court (hereinafter
trial court) ruled in favor of the plaintiffs on all claims
except sovereign immunity and one aspect of the separa-
tion of powers claim, and struck down Measure 37 as
unconstitutional **

The Oregon Supreme Court accepted direct review
and issued a decision in February 2006. MacPherson v.
Department of Admininistrative Services, 340 Or. 117, 130
P.3d 308 (2006). The unanimous Supreme Court reversed
the trial court and held that Measure 37 did not violate any
of the state or federal constitutional provisions asserted by
plaintiffs.®
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1. Impairment of the Legislative Plenary Power*

Plaintiffs claimed the Oregon Constitution contains an
implied limit on the authority of the legislature (or in this
case, the citizens acting through the initiative process) to
restrict the legislative body’s ability to exercise plenary
police power to protect public health, safety, and welfare.
The trial court agreed, stating that “a government cannot
be forced to choose between exercising its plenary power
to regulate for public welfare, health, or safety, or paying
private parties to comply with the law.” ¥ The court relied
on United States Supreme Court cases that have held that
a legislative body may not, by way of contract, limit its
ability to enact future legislation.®®

The Supreme Court reversed the trial court’s decision.
The Court found no provision in the Oregon Constitution
that expressly or impliedly limits the power of the Legisla-
tive Assembly or the people when exercising their initia-
tive power to require state and local governments to either
pay compensation or waive land use regulations.*® Mea-
sure 37 was not, in the Court’s view, a restriction on the
legislature’s exercise of police power, but an exercise of
that power.* The Supreme Court found the cases prohib-
iting governments from contracting away policy power to
be inapposite, as Measure 37 did not contract away the
legislature’s authority to enact legislation.*!

2. Equal Privileges and Immunities

Plaintiffs also alleged that Measure 37 violates Article
I, Section 20 of the Oregon Constitution, which prohibits
passing laws “granting to any citizen or class of citizens
privileges, or immunities, which, upon the same terms,
shall not equally belong to all citizens.” They argued that
Measure 37 impermissibly grants to a class of property
owners who acquired property prior to enactment of any
land use regulation subject to the Measure a privilege
(compensation) or an immunity (waiver) not available to
those who acquired property after enactment of that regu-
lation.

Under Oregon law, to come within Article I, Section
20’s protection, the characteristics of the class must exist
apart from the challenged legislation. In other words, the
legislation cannot, itself, have created the class.** The Su-
preme Court found that the distinction between those who
acquired property before a land use regulation was en-
acted and those who acquired after its enactment was one
created by Measure 37. It had no significance apart from
the measure. Therefore, the class was not prohibited by
Article I, Section 20.%

3. Suspension of Laws

Article I, Section 22 of the Oregon Constitution states
that “The operation of the laws shall never be suspended,
exceptby theauthority of the Legislative Assembly.” Plain-
tiffs asserted the waiver provision in Measure 37 was, in
effect, a limited suspension of land use regulations that
applied to a select class of people, and that Oregon’s

Constitution only authorized a general suspension that
must apply to all. Relying on dictionary definitions, the
Supreme Court summarily held that Measure 37 does not
“suspend” any laws because it did not “’cause to cease for
a time,” “delay,” or ‘interrupt’ any land use regulation.
Instead, it authorizes a governing body to ‘modify, re-
move, or not ... apply’ certain such regulations in specific
situations.”* In the Court’s view, this was simply an
“amendment” of the land use regulations as to a specific
situation, not a suspension.*

4. Separation of Powers

Plaintiffs unsuccessfully alleged several violations of
the separation of powers doctrine embodied in Article III,
Section 1 of the Oregon Constitution. They claimed Mea-
sure 37’s waiver provision allowslocal legislative bodies to
decide whether to enforce a law, and thus impermissibly
intruded on the executive branch’s enforcement powers.
The waiver provision directs “the governing body respon-
sible for enacting theland use regulation” to decide whether
to compensate or waive the provision.* The Court noted
this included state agencies, that are part of the executive
branch, and that local government bodies were not solely
legislative in nature, but also performed executive and
judicial functions. Thus, there was no impermissible intru-
sion by the legislative branch on executive branch pow-
ers.”

Plaintiffs also claimed that the Measure delegates leg-
islative authority without sufficient safeguards to protect
againstarbitrary application of the waiver provision, to the
possible detriment of nearby non-claimant property own-
ers. Measure 37 expressly provides a cause of action for
claimants seeking compensation.*® In addition, the Court
noted there were avenues for both claimants and inter-
ested third parties to obtain judicial review of government
decisions under the measure.* The Court held these judi-
cialreview provisions were adequate safeguards sufficient
to prevent violation of separation of powers principles.”

5. Waiver of Sovereign Immunity

The Supreme Court affirmed the trial court’s conclu-
sion that Article IV, Section 24 of the Oregon Constitution
allows the State to waive sovereign immunity for “all”
liabilities. The Court thus rejected the plaintiffs’ argument
that the power to waive sovereign immunity does not
extend to liabilities for economic consequences of regula-
tion, and upheld the constitutionality of ORS 197.352(6),
which authorizes suits for compensation.”

6. Due Process

Finally, plaintiffs alleged violations of both the proce-
dural and substantive components of the Due Process
Clause of the Fourteenth Amendment to the United States
Constitution. These were the plaintiffs’ sole federal consti-
tutional claims. As to procedural due process, the trial
courtheld that Measure 37 was unconstitutional because it
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failed to provide notice and a predeprivation hearing to
non-claimants who own property near or adjacent to a
claimant’s property, and whose property interests may be
injured by a waiver of existing land use laws. Because
development can begin as soon as the government decides
to waive the regulations, the trial court found that neigh-
bors’ property rights may be irreparably harmed before
they could obtain judicial review under the Oregon Ad-
ministrative Procedures Act; thus a postdeprivation hear-
ing alone was “too little, too late.”*

Once again, the Supreme Court disagreed. Since plain-
tiffs brought a facial challenge, they had the burden to
show that the statute could not be constitutionally applied
under any circumstance. Measure 37 does not preclude
state or local governments from adopting predeprivation
procedures. The Court noted that, in fact, the State had
already adopted predeprivation notice and comment pro-
cedures for third parties,” and that local governments
were free to do the same.* (Although not noted by the
Court, several local governments have adopted such pro-
cedures.)® Assuming predeprivation procedures were
constitutionally required (an issue the Court did not de-
cide), since there were many conceivable circumstances
under which Measure 37 could be constitutionally applied,
the Supreme Court ruled the Measure was not unconstitu-
tional on its face.*

The Supreme Court also held Measure 37 does not
violate substantive due process protections because the
plaintiffs had failed to meet their burden of showing the
measure had “no reasonable relation to a legitimate state
interest.”” Plaintiffs argued requiring government to pay
compensation in order to enforce laws that did not rise to
the level of a taking and were enacted for the public good
was “reverse extortion” and contrary to promotion of the
public welfare. The Court, in a fairly cursory manner, held
that the people, through enactment of Measure 37, were
free to further the policy objectives of compensating land-
owners for diminution in property values and relieving
them from financial burdens of certain land use regula-
tions. The Court held “[n]either policy is irrational; no one
seriously can assert that Measure 37 is not reasonably
related to those policy objectives.”*

The Court made clear it was not evaluating the wis-
dom of the people’s policy choices: “Whether Measure 37
as a policy choice is wise or foolish, farsighted or blind, is
beyond this court’s purview.”*

As of April 17,2006, no party had sought review of the
Court’s rulings on the federal constitutional due process
claims, but the deadline for seeking review had not yet
passed as of that date.®® Therefore, it is unknown at this
time whether MacPherson will be the final word on the due
process issues raised by the plaintiffs.

D. Implementation and Effect of Measure 37
State and local governments began implementing
Measure 37 immediately after it took effect. The State

Department of Administrative Services which is the re-
pository for claims filed with the State, adopted emergency
and then permanent rules establishing procedures for
filing claims with the State.® Many local governments have
also adopted ordinances establishing claim filing proce-
dures.®

DLCD reports that as of October 25, 2005 (the date the
Marion County Circuit Court declared the Measure un-
constitutional and directed DLCD and other government
defendants to stop accepting and processing claims), a
total of 1,255 claims had been filed with the State.®® This
number will continue to increase, as the State resumed
processing claims on March 13, 2006, following the Su-
preme Court’s decision upholding Measure 37.% The total
number of claims filed with local governments is un-
known, since there is no central repository for these claims.
However, as of mid-April, Clackamas, Linn, and
Multnomah Counties reported receiving almost 600 claims
collectively.®

Since Measure 37 was not funded, it comes as no
surprise that Measure opponents’ predictions about reli-
ance on the waiver provision have proven true. No com-
pensation has been awarded on any claim filed with the
State or local governments.* Of claims filed with the State,
ten percenthavebeen denied and the other 90 percent have
resulted in waivers.”” The 1,065 claims that have been sent
to DLCD request at least $2.2 billion in compensation, and
involve at least 66,000 acres of land.® Clackamas County
also reports the amounts demanded for some of its claims.
The total requested for 75 percent of its claims (265) is over
$497 million.®

Fears that Measure 37 would result in a patchwork of
incompatible land uses (e.g. residential subdivisions next
to working farms), undermine the preservation of farm
and forest lands, and encourage urban sprawl appear to
have been realized.” The vast majority of claims filed with
the state, 89 percent, involve resource land. Seventy-five
percent involve land zoned for exclusive farm use and 12
percent are located in the forest zone.” Claims pending as
of January 2006 involved atleast 4,700 acres of forestland.”
Most of the claimants are not seeking to build single-family
homes, but want to subdivide farm or forest land outside
the Urban Growth Boundaries. Of the 1,065 claims re-
ceived by DLCD, only 13 percent (134) seek to build a
single-family dwelling. Eighty-six percent of the claimants
want to divide the land and site multiple dwellings.”

This type of development will undoubtedly present a
number of challenges for the government and for develop-
ers, such as how to provide the necessary infrastructure
(transportation, water, sewer) and government services
for these unplanned subdivisions. Property owners may
have to obtain permits for septic systems and water wells—
likely to be health and safety requirements that are exempt
from Measure 37.7* It will also likely lead to disputes
betweenneighbors—for example, residentialhomeowners
who object to the dust, chemicals, odors, or other impacts
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from an adjacent farming operation.” Several lawsuits
have already been filed by neighbors of claimants chal-
lenging waiver decisions.”

In addition, the many ambiguities in interpretation
and proper implementation of Measure 37 continue to
provide uncertainty for Oregon citizens and governments
asto the trueimpact of the Measure. Prior to its passage, the
Oregon Attorney General warned that the initiative was
full of uncertainty and involved areas of significant dis-
pute.”” That has proven to be true.” There are currently 31
court cases involving various aspects of implementation or
interpretation of the Measure, with more sure to come.”
Some of these cases were stayed pending the Supreme
Court’s decision on the constitutionality of Measure 37, but
will now proceed.®

One of the more significant issues concerns whether
waivers are transferable. If an owner receives a waiver, but
wants to sell the property before the new use authorized by
the waiver is established, does the waiver run with the
land? In February 2005, the Oregon Department of Justice
opined thata waiver is personal to the owner who received
it, and does not run with the land.* Thatissue is now being
litigated.® This is a critical issue for the residential subdi-
visions being developed. If a waiver is not transferable, the
most a new owner would receive is a nonconforming use.
Thatwill likely make it difficult to sell or obtain financing.®

Since Measure 37 applies to “land use” regulations,
another issue being litigated concerns whether division of
landisa “use.”®Ifitisnot, then subdivision regulations are
not subject to Measure 37. Other issues involve when both
state and local governments must act on claims; whether
state agencies have authority to waive state statutes or
whether that mustbe done by the Legislature; and whether
the Columbia River Gorge National Scenic Area is a “fed-
eral law” exempt from Measure 37 under ORS
197.352(3)(C).%

It is uncertain whether the Oregon Legislature will
step in to resolve some or all of these issues. In its last
session, no less than twenty-three bills were introduced in
response to Measure 37. These covered a wide variety of
issues from repealing Measure 37, to allowing waivers to
be transferred by sale, to allowing private claims for dimi-
nution of property value against successful Measure 37
claimants.® Other bills simply looked to provide an or-
derly process for reviewing claims, including require-
ments for public entities to hold hearings.’” None of these
bills passed, and few madeitbeyond introduction. Oregon’s
Legislature only meets biennially, so barring extraordi-
nary efforts, no legislative action will be seen until at least
January 2007.

However, the Legislature did enact SB 82, which pro-
vides for a ten-member task force to conduct a sweeping
review of Oregon’s land use planning program.® Although
established nine months after the voters approved Mea-
sure 37, the stated mission of this new task force is to look
at the big picture, not act as a Measure 37 fix.%

III. Washington’s Initiative 933

Having watched the successful passage of Measure 37,
the Washington Farm Bureau filed a somewhat similar
initiative in January 2006, Initiative 933, entitled the “Prop-
erty Fairness Initiative.”*°1-933’s sponsors have started the
petition process, and must obtain 224,880 signatures by
July 7, 2006, to place the initiative on the November 2006
ballot.

Although I-933 is similar in many respects to Measure
37, there are significant differences. In these authors’ view,
one thing the two initiatives have in common is that they
contain a number of ambiguities. If I-933 is voted on and
passed, it is certain to spawn a substantial amount of
litigation, just like its Oregon counterpart.

A. 1-933’s Provisions
1. Compensation

a. Scope of Laws Requiring Compensation

The primary element of 1-933 is a compensation re-
quirement similar to Measure 37. An “agency”®' that seeks
to enforce or apply any ordinance, regulation, or rule that
would result in “damaging the use or value of private
property” must first pay compensation to the property
owner.” Unlike Measure 37,1-933 is not limited to land use
regulations, but applies to all government regulations that
damage the use or value of property, including personal
property.” This was confirmed by the sponsor of the
initiative, the Washington State Farm Bureau, in docu-
ments filed as part of a recentlawsuit challenging the ballot
title (discussed below).” The breadth of I-933’s scopeis also
apparent from the fact that the list of regulations exempt
from compensation under 1-933 includes worker health
and safety laws and wage and hour laws.” Obviously there
would be no need to exempt those laws were they not
otherwise subject to I-933.

1933 includes a definition of “damaging the use or
value,” which in essence defines the types of government
regulations that would trigger compensation.” The defini-
tion begins with a narrative, followed by a specific list of
regulations. The narrative definition states that
“’[d]amaging the use or value’ means to prohibit or restrict
the use of private property to obtain benefit to the public
the cost of which in all fairness and justice should be borne
by the public as a whole, and includes but is not limited to”
the specific list of laws that follows.”” This is oft-quoted
language from United States Supreme Court takings juris-
prudence, which the Supreme Court has recognized is not
subject to formulaic application and requires ad hoc, fac-
tual inquiries.”® This leaves the door open for property
owners to argue that regulations in addition to those
specifically listed also require compensation.

The first category of laws specifically mentioned is
regulations that prohibit or restrict “any use or size, scope,
or intensity of any use legally existing or permitted as of
January 1, 1996.”% In contrast to Measure 37, this language
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purports to tie the compensation requirement for this
category of regulations to those passed in the last 10 years
rather than laws passed after the owner’s acquisition.
However, because of the narrative definition discussed
above, property owners may also claim that regulations
enacted prior to 1996 require compensation or waiver.

In addition, there are anumber of other laws listed that
are specifically not limited to a 10-year period, and would
require compensation if the government applied or en-
forced them, regardless of how long ago they were en-
acted. To paraphrase, they include regulations:

e prohibiting the continued operation, maintenance,
or replacement of tidegates, bulkheads or other in-
frastructure reasonably necessary for protecting the
use or value of property;

* prohibiting or restricting the operation and mainte-
nance of structures necessary for irrigation facilities;

* prohibiting actions reasonably necessary to prevent
or mitigate harm from fire, flooding, erosion, or
other natural disasters or conditions that would
impair the property’s use or value;

* requiring a portion of the property to be left in its
natural state or without beneficial use to the owner,
unlessnecessary to preventimmediate harm to health
or safety; and

* prohibiting the maintenance or removal or trees or
other vegetation.'”

Many of these contain terms subject to varying interpreta-
tions, and their scope willlikely have tobe resolved through
litigation, if I-933 passes.

b. Laws Exempted from Compensation Requirement
1933 exempts from the compensation requirement
restrictions that “apply equally to all property subject to
the agency’s jurisdiction,” including a specified list."™ Use
of the term “including” suggests that this is not an exclu-
sive list, but that any law that “applies equally” is exempt
from 1-933’s compensation requirement. However, itisnot
clear what theequal application requirement was intended
to mean. Many land use or environmental laws, by their
nature, do not apply exactly in the same manner to all
property within an agency’s jurisdiction. Zoning laws
often apply restrictions to property in one zone (e.g.,
residential) that do not apply to property in another zone
(e.g., industrial). Stream or wetland buffer requirements
only apply to property on which streams or wetlands exist.
Perhaps the drafters meant thatsimilarly situated property
must be treated equally. But what would “similarly situ-
ated” mean? Many laws contain provisions that allow the
government to treat some property differently in order to
prevent hardship to the owner. If such provisions consti-
tute “unequal treatment,” then many land use and envi-
ronmental laws will not qualify for an exemption. Perhaps

the drafters meant this language to be similar to the ratio-
nal basis test used to determine the constitutionality of
regulations—and only regulations thatfailed that test would
notbe exempt. Unfortunately, the language isnotclearand
we are left to guess. The scope of laws exempted from I-933
is obviously a critical issue, which lawyers and courts will
be debating for some time if I-933 is voted on and passes.

The following categories of laws are specifically listed
in the exemption provision of 1-933:

* restrictionsnecessary to preventanimmediate threat
to health and safety;

e structural standards in building or fire codes to
prevent harm from natural disasters;

* restrictions on siting or operation of sex offender
housing or adult entertainment;

* requiring adherence to “chemical use restrictions”
adopted by EPA;

e worker health and safety laws;
* wage and hour laws;

* dairy nutrient managementregulations under RCW
90.64; and

¢ ordinances establishing setbacks prior to January 1,
1996.12

It is not clear whether these regulations must also “apply
equally” to all property subject to an agency’s jurisdiction.
If so, many of them may not qualify, depending on how
“apply equally” is interpreted.

In addition, this list differs from Measure 37’s in sev-
eral ways. It does not include an exception for nuisances,
and the health and safety exception is for “immediate”
threats. Although unclear, that may limit governments’
ability to regulate potential, or longer-term, health and
safety threats, such as requirements for septic systems and
drinking water safety, landfill siting and operation re-
quirements, pollution prevention laws, and restrictions on
developmentin potential slide-prone areas or flood plains.
It also does not include an exemption for requirements of
federal law, except for chemical use restrictions adopted
by EPA. State agencies, such as the Department of Ecology
and the Department of Health, have been delegated au-
thority by the federal government to administer portions
of federal laws such as the Clean Air Act, the Clean Water
Act, and the Safe Drinking Water Act. If I-933 is enacted,
these agencies will need to evaluate whether they could
continue to implement those programs, or whether the
programs would revert to EPA.

c. Waivers

If a regulation is not exempt and triggers compensa-
tion, agencies have the option of waiving application of the
regulation.'”® However, the language is ambiguous as to
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whether 1-933 itself authorizes waiver, or whether it sim-
ply acknowledges thatan agency may already have waiver
authority in the laws it administers. Section 3 of 1-933
states:

This section shall not be construed to limit agencies’
ability to waive, or issue variances from, other legal
requirements. An agency that chooses not to take
action which will damage the use or value of private
property is notliable for paying remuneration under
this section.

The Washington Farm Bureau has taken the position this
language “recognizes that there may be some pre-existing
or independent authority for agencies to grant variances,
exemptions, or waivers, but the text of the measure does
notprovide any.”* The Farm Bureau acknowledges thatI-
933 differs in this respect from Measure 37, but indicates
this approach was chosen in order to avoid an argument
that I-933 would violate Article II, Section 37 of the Wash-
ington Constitution.!® If -933 does not authorize agencies
to waive restrictions, then agencies that do not have sepa-
rate authority to do so (e.g., they are implementing a
restriction that is required by state statute) may have no
choice but to pay compensation. This is a significant differ-
ence between Measure 37 and 1-933. The more likely sce-
nario, however, given lack of funds, is that agencies would
seek amendments to the laws they implement (e.g. the
Growth Management Act, the Shoreline Management Act,
and other state environmental laws) to authorize them to
waive those laws in order to avoid compensation.

d. Amount of Compensation

If compensationis paid, theamount dueis the “amount
the fair market value of the affected property has been
decreased” by the application or enforcement of the regu-
lation.!® Significantly, I-933 requires compensation if any
portion of the property is required to be left in a natural
state or without beneficial use by its owner. The amount of
the compensation is the fair market value of that portion
left in a natural state.!?” In other words, if a landowner is
required to provide a buffer along a wetland or stream, the
owner is entitled to compensation, even if the owner is
otherwise able to fulfill his or her objectives for use of the

property.

2. Restriction on GMA Development Regulations

1-933 also prohibits the adoption of any new develop-
ment regulations under GMA that would prohibit legally
existing uses on any parcel prior to the adoption of the
regulations.'® This appears to freeze current GMA devel-
opmentregulations, and would preventlocal governments
from adopting any new regulations that prohibit uses that
had been allowed at any time in the past. This restriction is
not limited to just uses authorized in the last ten years. It
also is not subject to the pay or waive provisions—but is a
strict prohibition.

3. Study Requirements

Prior to adopting any new ordinance or rule that may
damage the use or value of private property, an agency is
required to consider and document a number of factors,
including (1) the existence of a legitimate governmental
purpose; (2) the nexus between the government interest
and the action; (3) proportionality of impacts; (4) depriva-
tion of economically viable uses or fundamental attributes
of ownership; (5) whether the action enhances a publicly
owned right; (6) estimated compensation that would be
required under 1-933; and (7) any less restrictive alterna-
tives, including voluntary or nonregulatory programs.
The genesis for these requirements, according to the Wash-
ington Farm Bureau, is that they are standards that exist
under current takings jurisprudence, or are otherwise fac-
tors one would reasonably assume the government is
already considering.'”

The GMA currently requires jurisdictions planning
under the GMA and state agencies to evaluate whether
their actions will result in an unconstitutional taking,
through use of a process developed by the State Attorney
General."" However, the GMA specifies that this process is
protected by the attorney-client privilege, presumably to
encourage frank discussions between governments and
their legal counsel, and is not subject to judicial enforce-
ment."! I-933 does not contain those protections.

B. Ballot Title Challenge

1933 has already been the subject of litigation—a
challenge to the ballot title. The Attorney General pro-
posed that the subject and essential content of 1-933 be
described on the ballot as follows (the “ballot title”):

Initiative Measure No. 933 concerns government
regulation of private property. This measure would
require compensation when any government regu-
lation damages the use or value of private property,
forbid regulations that prohibit existing legal uses of
private property, and provide for exceptions and
conditions. Should this measure be enacted into
law? Yes[ ] No[ ]

Several parties, including the League of Women Voters of
Washington and two private citizens, filed a challenge to
that ballot title’s wording in Thurston County Superior
Court.!? They argued that it focused on repeating the
(popular) constitutional requirement for compensation
when government regulation damages property instead of
concisely describing for voters the essential contents of the
initiative’s changes to Washington law—namely, the
initiative’s new pre-action study requirements, the option
of waiving a regulation with respect to an objecting prop-
erty owner in lieu of payment, and the broad scope of laws
to which the initiative applies.!®* Those petitioners accord-
ingly proposed that the ballot title should read:
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Initiative Measure No. 933 concerns government
regulation of private property. This measure would
require government studies before adopting restric-
tions on property use, exempt or pay property own-
ers who object to certain zoning, environmental, and
other laws, and prevent regulations prohibiting ex-
isting legal uses. Should this measure be enacted
into law? Yes[ ] No[ ]

The judge did not find the ballot title to be misleading,
affirmed the Attorney General’s proposal to not include
such matters in the ballot title, and ordered the use of a
ballot title that made only minor changes to the Attorney
General’s proposal.'* The petitioners sought review by the
Washington Supreme Court, but were summarily denied."*
This ended the ballot title challenge and allowed the Farm
Bureau to begin collecting signatures to put I-933 on the
ballot for a vote in November.

IV. Conclusion

Regardless of whether one thinks that 1-933 is good or
bad policy, one thing many people should agree on is that,
as with Measure 37, the true effect of I-933 may not be
known for years to come. Unfortunately, I-933 is ambigu-
ous on many critical issues, such as the scope of the laws
covered, what laws are exempt, and the scope of agencies’
waiver authority. If I-933 is placed on the ballot, it will be
difficult for voters to know the impact of what they are
being asked to decide. In the end, if -933 passes, it may not
be the voters making the critical choices about when gov-
ernment should compensate a landowner or waive the
application of a law, but rather the courts.
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1  Measure37BallotTitle, 2004 Voters’ Guide, available athttp://www.sos.state.or.us/
elections/nov22004/guide/meas/m37_bt.html. (All Internet sites cited in this article
were last visited on April 21, 2006.)
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New Approach to Water Resource
Management in the Columbia River
Basin

By Kathleen Callison
I. Introduction

During the 2006 session, the Washington State Legisla-
ture passed the Columbia River Basin Water Resources
Management bill, Engrossed Second Substitute House Bill
2860 (“E2SHB 2860”). The bill authorizes developmentand
implementation of a program for the comprehensive man-
agement of water resources on the mainstem of the Colum-
bia River. The mainstem of the river is defined as “all the
water in the Columbia River within the ordinary high
water mark of the main channel of the Columbia River
between the border of the United States and Canada and
the Bonneville Dam and all groundwater within one mile
of the high water mark.” E2SHB 2860, §4. The bill also
covers the Lower Snake River from the head of the Ice
Harbor pool to the confluence of the Snake and Columbia
Rivers.

The bill passed the Legislature with strong bipartisan
support during the short legislative session, after years of
uncertainty and litigation relating to Columbia River wa-
terresources. Funding was authorized for implementation
of programs authorized under the bill as part of the 2006
capital budget and funding bill, Engrossed Substitute Sen-
ate Bill 6384 (“ESSB 6384”), which passed on the last day of
the legislative session.

Building on the Columbia River Initiative originally
launched by Governor Locke, Governor Gregoire during
her first year in office created the Columbia River Task
Force and charged it with identifying creative solutions to
address the long history of conflict over Columbia River
water resource problems. The Governor actively promoted
development and passage of a bill encompassing the rec-
ommendations of the Task Force. The bill enjoyed broad
support in the Legislature not only because of the
Governor’s leadership but also because a broad group of
stakeholders was consulted and participated in develop-
ing the elements of the program. It was apparent that the
growing population and commercial developmentin Cen-
tral and Eastern Washington required movement towards
solutions.

This article provides a brief overview of the history of
water resource management on the Columbia River, a
summary of the program elements and priority actions
authorized by the Columbia River bill as passed in the
Legislature, remaining questions, and effects on landown-
ers, developers, and the environment.
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